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I, Frances C. McManimon, Esq., hereby certify and say: 

 

1. I am a Partner with the law firm of McManimon, Scotland & Baumann, LLC, 

attorneys for Plaintiff/Petitioner the Borough of Freehold in this declaratory judgement action. 

2. On January 21, 2025, the Borough Council adopted Resolution 39-25, accepting 

the obligation set forth in the “Affordable Housing Obligations for 2025-2035 (Fourth Round) 

Methodology and Background” (the “DCA Report”) by the New Jersey Department of 

Community Affairs (the “DCA”).  

3. Pursuant to the Administrative Directive #14-24, dated December 13, 2024 (the 

“Directive”), implementing the Affordable Housing Dispute Resolution Program (the 

“Program”), the Borough filed this action in the Superior Court of Monmouth County on January 

23, 2025.  

4. On April 24, 2025, the Honorable Linda  Grasso Jones, J.S.C., the designated 

Mount Laurel Judge for the Monmouth Vicinage, entered an order setting the Borough’s Present 
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Need Obligation as 270 and the Prospective Need Obligation as 49, as set forth in the Binding 

Resolution No. 39-25. 

 

5. On June 25, 2025, the Planning Board of the Borough of Freehold adopted a 

resolution, attached hereto as Exhibit B, adopting its Fourth Round Housing Element and Fair 

Share Plan (“HEFSP”), attached hereto as Exhibit A. 

 

6. In accordance with the Directive, the Borough is hereby filing the HEFSP with the 

Program. 

I hereby certify that the foregoing statements made by me are true. I am aware that if any 

of the foregoing statements made by me are willfully false, I am subject to punishment. 

   

       Frances C. McManimon   

Dated: June 26, 2025             Frances C. McManimon, Esq. 
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I. Introduction 
This Housing Element and Fair Share Plan will exhibit the Borough of Freehold’s (herein the 
“Borough” or “Freehold”) commitment to providing affordable housing within the 
municipality.  On March 16, 2022, the Borough filed a Mount Laurel declaratory judgment action with 
the Superior Court of New Jersey, entitled In the Matter of the Application of the Borough of Freehold, 
Docket No. MON-L-0759-22, seeking a judgment that the Borough is in compliance with its constitutional 
obligations through the Third Round under the New Jersey Fair Housing Act, N.J.S.A. 52:27D-301 et seq. 
(the “FHA”) and Mount Laurel jurisprudence (the “DJ Action”).  This Plan is part of the settlement and 
resolution of the DJ Action, and the Borough intends to consolidate this Housing Element and Fair Share 
Plan to serve as a joint compliance mechanism for both Round 3 and Round 4 of its affordable housing 
obligations. 

As such, this document seeks to frame Freehold’s efforts based on the current best knowledge 
of the affordable housing framework created by the State, applicable past rules established by 
the Council on Affordable Housing (COAH), and the requirements of P.L.2024, c.21 (the “Law” 
or “Amended Law”) which governs municipal responsibilities concerning provisions of 
affordable housing in the Third and Fourth Round.  

The Borough has a long history of proactively responding to new affordable housing legislation. 
Following adoption of the Fair Housing Act in 1985 (P.L. 1985, c. 222), the Borough adopted its 
1988 Housing Plan Element to amend its prior, 1980 Plan. Based on the methodology established 
at the time and a Vacant Land Adjustment, the Borough addressed an adjusted Prospective 
Need Obligation of 92 and a Present Need Obligation of 51, the former being addressed through 
“Section 8” housing units. The latter, as part of a Regional Contribution Agreement with the 
Township of Freehold, was addressed through inspection, identification, and rehabilitation of 
150 units.  

To address the requirements of the latest Law, this Plan has four sections.  The first section 
(“Introduction”) includes a brief history of New Jersey Housing Policy.  The second section 
(“Housing Element”) includes a Demographic Analysis, Housing Inventory, Employment 
Analysis, and review of land uses and policies, as required by statute.  The third section (Fair 
Share Plan – Round 3) summarizes the Borough’s affordable housing obligations for 2015-2025 
and its plan for complying with these obligations. The fourth section (Fair Share Plan– Round 
4) summarizes the Borough’s affordable housing obligations for 2025-2035 and its plan for 
complying with these obligations. 

  

 
1 https://pub.njleg.state.nj.us/Bills/2024/PL24/2_.PDF 
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A. History of New Jersey Affordable Housing Policy 
1975 – 1985 | Mount Laurel Doctrine and the Fair Housing Act 

In 1975 the New Jersey Supreme Court decided Southern Burlington County NAACP v. the 
Township of Mount Laurel, more commonly referred to as “Mount Laurel I,” wherein it 
interpreted the New Jersey Constitution to create an affirmative obligation for developing 
municipalities to provide a “realistic opportunity for the construction of low- and moderate-
income housing in their communities.” In 1983, the New Jersey Supreme Court expanded the 
obligation from only developing municipalities to all municipalities in a decision commonly 
referred to as “Mount Laurel II”. In addition, the Supreme Court required the establishment of 
each municipality’s fair share obligation and required each municipality, through its zoning, to 
provide a realistic opportunity for the construction of that established fair share obligation. 
Subject to several prerequisites, conditions and requirements, Mount Laurel II also created the 
“builder’s remedy” as a mechanism to enforce the doctrine in instances where a developer 
successfully demonstrated a municipality’s zoning failed to create the requisite realistic 
opportunity.  Under such circumstances, a plaintiff may be entitled to have its site rezoned for 
an inclusionary development with an affordable set aside if the site is available, developable, 
approvable, and suitable for the proposed project and all other requirements for a successful 
builder’s remedy are met and all defenses defeated.  

In 1985, in response to Mount Laurel II and the flood of litigation stemming from it, the 
Legislature adopted the Fair Housing Act (“FHA”) to discourage litigation and incentivize 
voluntary compliance (see N.J.S.A. 52-27D-303). The FHA established, among other things, the 
Council on Affordable Housing (“COAH”) as an administrative alternative to litigation and 
judicial intervention. COAH was charged with establishing various housing regions in the state, 
estimating regional affordable housing obligations, and adopting criteria and guidelines for the 
municipal determination of housing need as well as guidelines for satisfying those obligations. 
The FHA also linked municipal planning and zoning powers to the satisfaction of affordable 
housing obligations. Under the FHA, a municipal zoning ordinance is presumptively invalid if 
a municipality fails to adopt a housing element as part of its master plan or enacts zoning 
regulations that are inconsistent with their housing plan. 

1987 – 2004 | Establishment and Administration of First Round and Second Round COAH Rules 

After the adoption of the Fair Housing Act, COAH adopted procedural and substantive rules to 
effectuate the FHA’s legislative intent in both the First Round (1987-1993) (N.J.A.C 5:91 and 5:92) 
and Second Round (1993-1999) (N.J.A.C. 5:93).  The Second Round substantive regulations 
(Chapter 93) superseded the First Round substantive regulations (Chapter 92) and recalculated 
the First Round obligations. Under COAH’s regulations, low-income households were defined 
as those with incomes no greater than 50 percent of the area median income (AMI), adjusted for 
household size, and moderate-income households were those with incomes no greater than 80 
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percent and no less than 50 percent of the median household income. AMI limits were 
calculated based upon housing regions as established by COAH. 

2004 – 2010 | Third Round Litigation and Revisions 

In December 2004, COAH promulgated its Third Round “Growth Share” methodology, which 
adjusted prior round obligations and devised a new system for projecting future municipal 
housing obligations. Growth Share obligations were based upon municipal growth and the 
Third Round was defined as the period of 1999-2014. The initial Growth Share methodology 
required municipalities to provide one affordable housing unit for every eight market rate units 
and one affordable unit for every 25 jobs created.  In January 2007, the Appellate Division 
invalidated the Growth Share Methodology and required COAH to revise its rules, which it did 
in May 2008 via the Third Round substantive regulations of Chapter 97.  

The FHA was subsequently amended in July 2008.  This round of amendments, among other 
things, eliminated Regional Contribution Agreements and reduced non-residential 
development fees.  In September 2008, Executive Order #114 was which amended the COAH 
rules to ensure consistency with the Highlands Regional Master Plan. 

2010 – 2023 | COAH’s Noncompliance and Resumption of Court Responsibility 

During this period, there was inaction and increased uncertainty in the realm of affordable 
housing.  

After taking office Governor Chris Christie signed Executive Order No. 12, establishing the 
Housing Opportunity Task Force and charging them with a full review of the Fair Housing Act, 
COAH, and COAH’s regulatory structure. Ultimately, the task force recommended a model 
which included adjusted definitions of present and prospective need, a benchmark of 10 percent 
growth predicted by the State Planning Commission to guide obligations, and transferring of 
procedural responsibility from COAH to the Home Mortgage Finance Agency (HMFA).  

Further complicating matters, in October 2010, the Appellate Division invalidated a substantial 
portion of COAH’s rules.  Most notably, the Court invalidated the Third Round Growth Share 
methodology and ordered COAH to revise its rules in accordance with the decision. In addition, 
the Court prohibited certification of housing plans that rely upon municipally sponsored 
affordable housing projects without specified funding and required COAH to create an 
incentive structure for inclusionary developments.  

In January 2011, the legislature passed S-1 / A-3447, which was subsequently vetoed. Then, in 
June Governor Christie issued a reorganization plan which transferred the administration of the 
State’s affordable housing program from COAH to the New Jersey Department of Community 
Affairs.  Upon challenge by the Fair Share Housing Center, the Appellate Court invalidated 
Governor Christie’s Reorganization Plan in March 2012.  The Supreme Court upheld this 
decision in July 2013.   
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In September 2013, the Supreme Court confirmed the invalidation of the previously adopted 
Third Round regulations, upholding that the methodology used for projecting housing needs in 
these rules was unconstitutional.  In that ruling, the court established a February 2014 deadline 
for development and adoption of new COAH rules, which was eventually extended to 
November 2014. Significantly, no rules were adopted. 

In March 2015, in the case entitled In re: Adoption of N.J.A.C. 5:96 & 5:97, 221 N.J. 1 (2015), more 
commonly referred to as “Mount Laurel IV,” the State Supreme Court determined that COAH 
was “moribund” and unable to carry out its duties as intended by the Fair Housing Act. The 
Court further held “that the courts may resume their role as the forum of first instance for 
evaluating municipal compliance with Mount Laurel obligations.”  

Thus, the Court designed a transitional process whereby municipalities could seek judicial 
approval of their HEFSPs.  Those transitional procedures gave municipalities the choice 
whether to seek compliance voluntarily via a Declaratory Judgment (DJ) Action or to not file a 
DJ Action and risk being sued. During this period, and in the absence of COAH, many 
municipalities entered into court-mediated Settlement Agreements involving the Fair Share 
Housing Center. 

2024 – Present | Adoption of P.L. 2024, c.2 and Fourth Round Methodology Changes and Department of 
Community Affairs 

With the impending end of the Third Round in 2025, there was a push at the State level to 
implement new legislation that would reorganize the affordable housing process and end the 
transitional and court-oriented process initiated by Mount Laurel IV.  The result of this effort 
was A-4 / S-50, which was signed into law by Governor Phil Murphy on March 20, 2024.  This 
legislation created a framework to be used for the Fourth Round and beyond.  In summary, the 
Law:  

1. Abolishes the Council on Affordable Housing ("COAH") and transfers its duties to the DCA 
and the Administrative Office of the Courts ("AOC"); 

2. Enables the DCA to implement the judicial methodology provided by Judge Mary C. 
Jacobson, A.J.S.C. in her March 8, 2018 decision, In re Application of Municipality of 
Princeton (the "Princeton Case"), to calculate every municipality's affordable housing 
obligation for the Fourth Round; 

3. Creates the Affordable Housing Dispute Resolution Program (the "Program") to oversee 
disputes and provide for mediation; and 

4. Expands the availability of bonus credits, while eliminating the previously offered "rental 
bonus credit." Bonus credits are further described in this Housing Element and Fair Share 
Plan. 

5. Modifies applicable data and calculations underlying the methodology for calculation of 
affordable housing obligations, eliminating the prior dependance of Courts and court-
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appointed Special Adjudicators (formerly known as Special Court Masters) to deploy 
accepted methodologies to determine each municipality's affordable housing obligation.  

6. Sets timeframes under which municipalities must act to preserve immunity from 
exclusionary zoning litigation. 

Critically, the Amended Law requires that municipalities adopt a housing element and fair share plan 
no later than June 30, 2025 to maintain immunity from exclusionary zoning litigation.   

B. Housing Element and Fair Share Plan Requirements 
Municipal Land Use Law (“MLUL”) + Fair Housing Act (“FHA”) 

The MLUL, through incorporation of the New Jersey FHA, requires municipalities to include a 
housing element in their master plans as a prerequisite to the zoning power. The principal 
purpose is to enumerate and provide the data, policies, and methods by which municipalities 
will meet housing needs, with particular attention to low- and moderate-income households.  

Pursuant to Section 10 of P.L.1985, c.222 (C.52:27D-310) and as amended per P.L.2024, c.2,2 as 
amended, the required contents of the housing element shall contain at least: 

a. An inventory of the municipality's housing stock by age, condition, purchase or rental value, 
occupancy characteristics, and type, including the number of units affordable to low- and moderate-
income households and substandard housing capable of being rehabilitated, and in conducting this 
inventory the municipality shall have access, on a confidential basis for the sole purpose of conducting 
the inventory, to all necessary property tax assessment records and information in the assessor's office, 
including but not limited to the property record cards; 

b. A projection of the municipality's housing stock, including the probable future construction of low- 
and moderate-income housing, for the next ten years, taking into account, but not necessarily limited 
to, construction permits issued, approvals of applications for development and probable residential 
development of lands; 

c. An analysis of the municipality's demographic characteristics, including but not necessarily limited 
to, household size, income level and age; 

d. An analysis of the existing and probable future employment characteristics of the municipality; 

e. A determination of the municipality's present and prospective fair share for low- and moderate-
income housing and its capacity to accommodate its present and prospective housing needs, including 
its fair share for low- and moderate-income housing, as established pursuant to section 3 of P.L.2024, 
c.2 (C.52:27D-304.1); 

f. A consideration of the lands that are most appropriate for construction of low- and moderate-income 
housing and of the existing structures most appropriate for conversion to, or rehabilitation for, low- 

 
2 https://law.justia.com/codes/new-jersey/title-52/section-52-27d-310/ and 
https://pub.njleg.state.nj.us/Bills/2024/PL24/2_.PDF 
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and moderate-income housing, including a consideration of lands of developers who have expressed 
a commitment to provide low- and moderate-income housing; and 

g. An analysis of the extent to which municipal ordinances and other local factors advance or detract 
from the goal of preserving multigenerational family continuity as expressed in the recommendations 
of the Multigenerational Family Housing Continuity Commission, adopted pursuant to paragraph (1) 
of subsection f. of section 1 of P.L.2021, c.273 (C.52:27D-329.20). 

h. For a municipality located within the jurisdiction of the Highlands Water Protection and Planning 
Council, established pursuant to section 4 of P.L.2004, c.120 (C.13:20-4), an analysis of compliance 
of the housing element with the Highlands Regional Master Plan of lands in the Highlands 
Preservation Area, and lands in the Highlands Planning Area for Highlands-conforming 
municipalities. This analysis shall include consideration of the municipality's most recent Highlands 
Municipal Build Out Report, consideration of opportunities for redevelopment of existing developed 
lands into inclusionary or 100 percent affordable housing, or both, and opportunities for 100 percent 
affordable housing in both the Highlands Planning Area and Highlands Preservation Area that are 
consistent with the Highlands regional master plan; and 

i. An analysis of consistency with the State Development and Redevelopment Plan, including water, 
wastewater, stormwater, and multi-modal transportation based on guidance and technical assistance 
from the State Planning Commission. 

In addition to the statutory components of the Housing Element and Fair Share Plan detailed in 
52:27D-310, Administrative Directive #14-24;3 which promulgated the procedures and 
guidelines for implementing the Affordable Housing Dispute Resolution Program; contains a 
section entitled “Required Elements of Housing Element and Fair Share Plan.”  In summary, 
the Directive requires four additional elements of the HEFSP to be included: 

1. A site suitability analysis for any inclusionary zone and/or 100% affordable site 

2. A concept plan for site development of any proposed inclusionary zone. 

3. A detailed review of the credit worthiness of all existing units in the municipality. 

4. All ordinances and resolutions required to implement the plan attached as an Appendix 
to the HEFSP. 

However, it should be noted that the requirement to adopt all implementing ordinances to 
effectuate the HEFSP as set forth in the Fair Housing Act is March 15, 2026. Given this 
discrepancy of the dates, the statutory necessity of implementing ordinances to be reviewed by 
the Planning Board and deemed consistent with this adopted HEFSP, and the potential for 
challenges to the HEFSP as adopted, such ordinance amendments will be prepared following 
adoption of this plan element. 

 
3 https://www.njcourts.gov/sites/default/files/administrative-directives/2024/12/dir_14_24.pdf  
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II. Housing Element: Municipal Summary 
The Borough of Freehold is roughly 1.93 square miles in area and is located in Monmouth 
County. For regional and planning purposes, Freehold is located in Housing Region 4, a region 
that consists of Mercer, Monmouth, and Ocean counties. 

In compiling the analysis for the Housing Element, this report utilizes the following data: 

1. American Community Survey (“ACS”): The most up to date information is the ACS 
estimates, which are generated between the decennial censuses. ACS figures are based on 
data collected over a 5-year time period. The estimates represent the average characteristics 
of population and housing between 2018-2023 and DO NOT represent a single point in time. 
Comparisons will be made with the 2018-2023 ACS to show change over time.4 

2. Decennial Census: Every ten years, the Census conducts detailed data collection to create an 
image that is as accurate as possible of the conditions throughout the country in that year. 
Data from the decennial census is used for comparison when equivalent ACS information is 
unavailable, as well as for longitudinal analysis.5 

3. North Jersey Transportation Planning Authority (“NJTPA”): Every four years, the NJTPA 
updates its regional forecasts for population, households and employment as part of 
updating its long range transportation plan (LRTP), the region’s blueprint for transportation 
investment.6  

4. State or Other Agency Sources: for select data types, State sources are used instead of the 
Census Bureau when equivalent Census data does not exist or the State data provides a more 
complete picture.  

A. Housing Conditions 
The analysis in this section shall satisfy Part A of P.L.1985, c.222 (C.52:27D-310), which requires: 

 A) “Inventory of housing stock by age, condition, purchase or rental value, occupancy 
characteristics, and type, including the number of units affordable to low- and moderate-income 
households and substandard housing capable of being rehabilitated, and in conducting this 
inventory the municipality shall have access, on a confidential basis for the sole purpose of 
conducting the inventory, to all necessary property tax assessment records and information in the 
assessor's office, including but not limited to the property record cards” 

  

 
4 https://data.census.gov/table  
5 https://data.census.gov/table?d=DEC%20Demographic%20Profile  
 
6https://www.njtpa.org/NJTPA/media/Documents/Planning/Plans-Guidance/Planning%20for%202050/draft%20final/E-2050-Demographic-
Forecasts.pdf 
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Housing Stock by Age and Condition 

According to the 2023 ACS, there are an estimated 4,437 housing units in Freehold Borough 
which represented no increase since 2020. 

46.4% of Freehold Borough’s housing stock was built prior to 1960 and 90.3% prior to 1990, 
indicating roughly half of its housing stock is over 65 years old and most of it over 35 years old. 

Table 1: Year Structure Built 

 UNITS PERCENT 
Total housing units 4,448 - 
Built 2020 or later 11* 0.0 
Built 2010 to 2019 134 3.0 
Built 2000 to 2009 131 3.0 
Built 1990 to 1999 144 3.2 
Built 1980 to 1989 636 14.3 
Built 1970 to 1979 795 17.9 
Built 1960 to 1969 518 11.7 
Built 1950 to 1959 569 12.8 
Built 1940 to 1949 263 5.9 

Built 1939 or earlier 1,247 28.1 

Source: 5-Year American Community Survey, 2023, DP04 
*This value is derived from certificates of occupancy between 2020-2023, as specified in the NJDCA 

Construction Reporter database, and is included in the total sum of housing units.  

The table below details the condition of housing within Freehold Borough based on heating fuel, 
plumbing facilities and kitchen facilities, factors that help determine inadequate housing 
conditions in the Borough. According to the current ACS estimate, 158 housing units in Freehold 
Borough lacked one of these facilities, a significant increase from the 94 units lacking such 
facilities in 2018. The increase is predominately among units lacking heating fuel. 

Table 2: Housing Condition 

 2023 PERCENT 2018 PERCENT PERCENT 
CHANGE 

Occupied housing units 
lacking certain facilities 

158 3.7 94 2.2 68.1 

Lacking heating fuel  68 1.6 6 0.1 1,133.3 
Lacking complete 
plumbing facilities 

17 0.4 0 0.0 N/A 
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Lacking complete kitchen 
facilities 

73 1.7 88 2.1 -17.0 

Source: 5-Year American Community Survey, 2018 & 2023, DP04 

Housing Values and Costs 

Since 2018, median home values in the Borough have increased by $108,100 (36.8%). This change 
is accompanied by an increase in homes worth more than $300,000 and a general decrease in 
homes worth less than $300,000. Given the modest inventory of new housing stock and increases 
in inadequate housing conditions, this may suggest inflationary pressure in the housing market 
is a significant contributor to this trend, in addition to home improvements.  

Table 3: Value of Owner-Occupied Housing Units 

 2023 PERCENT 2018 PERCENT PERCENT 
CHANGE 

Total Owner-occupied 
units 2,143 - 1,954 - - 

Less than $50,000 52 2.4 43 2.2 20.9 
$50,000 to $99,999 15 0.7 6 0.3 150.0 

$100,000 to $149,999 4 0.2 48 2.5 -91.7 
$150,000 to $199,999 45 2.1 134 6.9 -66.4 
$200,000 to $299,999 335 15.6 803 41.1 -58.3 
$300,000 to $499,999 1253 58.5 858 43.9 46.0 
$500,000 to $999,999 408 19.0 62 3.2 558.1 
$1,000,000 or more 31 1.4 0 0.0 N/A 

Median (dollars) $401,900 (X) $293,800 (X) 36.8 

Source: 5-Year American Community Survey, 2018 & 2023, DP04 

The table below shows the housing expenditures for those who own and rent in Freehold. The 
general affordability standard is that no more than 30% of gross income should be allocated for 
housing costs.  

A cost burden is the ratio of housing costs to household income. For renters, housing cost is the 
gross rent (lease rent plus utilities). For owners, housing cost is the monthly owner costs, which 
may include mortgage, utilities, association fees, insurance, and real estate taxes. The data below 
shows more than half of renters in Freehold Borough (56.3%) are cost burdened, while 
homeowners face less pressure from housing costs. 36.6% of owners with a mortgage are cost 
burdened, while 28.6% of owners without a mortgage are cost burdened.  
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Table 4: Housing Cost Burden, 2023 
(Monthly Costs as Percentage of Household Income) 

RANGES 
OWNER RENTER 

W/ MORTGAGE W/O MORTGAGE TOTAL PERCENT TOTAL PERCENT TOTAL PERCENT 
Less than 20% 323 25.7 573 65.6 355 17.7 

20.0-24.9% 187 14.9 21 2.4 254 12.7 
25.0-29.9% 287 22.8 28 3.2 266 13.3 
30.0-34.9% 140 11.1 23 2.6 180 9.0 

35.0% or more 321 25.5 227 26.0 947 47.3 
Not Computed 0 (X) 13 (X) 125 (X) 

Source: 5-Year American Community Survey, 2023, DP04 

Occupancy Characteristics and Type of Housing 

As of 2023, the Borough is comprised of a similar share of owner-occupied and renter-occupied 
households. A total of 48.3% of households are owners and 47.9% are renters, and 3.8% of the 
Borough’s housing units are vacant. While rental unit inventory has remained relatively stable, 
owner-occupied units now make up a plurality of those in the Borough as over half of vacant 
units become occupied.   

Table 5: Housing Tenure and Occupancy 

 2023 PERCENT 2018 PERCENT PERCENT 
CHANGE 

Total  4,437 100 4,469 100 -0.7 

Owner Occupied 2,143 48.3 1,954 47.6 9.7 

Renter Occupied 2,127 47.9 2,154 52.4 -1.3 

Vacant Units 167 3.8 361 8.1 -53.7 

Source: 5-Year American Community Survey, 2018 & 2023, DP04 

Housing units with more than one occupant per room are considered overcrowded. 
Overcrowded households in the Borough have reduced since 2018. While overcrowded 
conditions have declined modestly over the past five years, there has been a 68% increase in 
acute overcrowding above 1.5 occupants per room. This growing disparity in overcrowded 
conditions coincides with the hollowing out of the middle range of housing types in the 
Borough, as 5-19 unit buildings saw significant decreases in their share of the Borough’s housing 
stock as significant numbers of single-family attached and 20+ multifamily units came online. 
Overcrowding conditions may be further exacerbated by a modest decrease in the total housing 
inventory in the Borough. 
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Table 6: Occupants Per Room + Inadequate Units in Occupied Housing Units 

OCCUPANTS PER 
ROOM 2023 PERCENT 2018 PERCENT PERCENT 

CHANGE 
Total 4,270 100 4,108 100 3.9 

1.00 or less 3,841 90.0 3,729 90.8 3.0 
1.01 to 1.50 266 6.2 282 6.9 -5.7 

1.51 or more 163 3.8 97 2.4 68.0 

Source: 5-Year American Community Survey, 2018 & 2023, DP04 

Table 7: Housing Type and Size 

HOUSING UNITS 2023 PERCENT 2018 PERCENT PERCENT 
CHANGE 

Total housing units 4,437 100 4,469 100 -0.7 
1-unit, detached 2,423 54.6 2,449 54.8 -1.1 
1-unit, attached 365 8.2 271 6.1 34.7 

2 units 334 7.5 346 7.7 -3.5 
3 or 4 units 243 5.5 243 5.4 0.0 
5 to 9 units 187 4.2 363 8.1 -48.5 

10 to 19 units 10 0.2 120 2.7 -91.7 
20 or more units 844 19.0 677 15.1 24.7 

Mobile home 13 0.3 0 0.0 N/A 
Boat, RV, van, etc. 18 0.4 0 0.0 N/A 

Source: 5-Year American Community Survey, 2018 & 2023, DP04 

Table 8: Number of Bedrooms Per Unit 

ROOMS 2023 TOTAL PERCENT 2018 TOTAL PERCENT PERCENT 
CHANGE 

Total 4,437 100 4,469 100 -0.7 
No Bedroom 216 4.9 245 5.5 -11.8 
1 Bedroom 867 19.5 772 17.3 12.3 
2 Bedrooms 939 21.2 1,217 27.2 -22.8 
3 Bedrooms 1,710 38.5 1,503 33.6 13.8 
4 Bedrooms 618 13.9 592 13.2 4.4 

5 or more Bedrooms 87 2.0 140 3.1 -37.9 
Source: 5-Year American Community Survey, 2018 & 2023, DP04 
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Since 2018, the bedroom typology of the Borough has increased in “family” sized (i.e. 3+ 
bedroom) units by 8.1%, despite a decrease in 5+ bedroom units, while smaller units decreased 
by 9.5%, despite growth in the share of 1-bedroom units.  

Existing Low- and Moderate-Income Housing Units 

Freehold Borough reviewed all property tax assessment records and information in the 
assessor's office, including but not limited to property record cards, to determine the number of 
existing low- and moderate-income housing units. Based on review of available records, there 
are 109 LMI units approved and/or constructed in the Borough.  The Borough is following the 
applicable requirements regarding unit monitoring and reporting.  

B. Housing Projections 
The analysis in this section shall satisfy Part B of P.L.1985, c.222 (C.52:27D-310), which requires: 

 B) “A projection of the municipality's housing stock, including the probable future construction of 
low- and moderate-income housing, for the next ten years, taking into account, but not necessarily 
limited to, construction permits issued, approvals of applications for development and probable 
residential development of lands.” 

Projection of Housing Stock 

Below is a general prediction by NJTPA of Freehold Borough’s household population growth to 
13,075 people in 2050, an increase of 1,073. This 9.2% increase in households would require 
available units to accommodate and may be a predictive indicator of new projected housing 
stock.  

Table 9: Housing Unit Projection 

YEAR POPULATION ANNUALIZED % CHANGE 
2015 12,002 - 

2050 (Predicted) 13,075 0.2% 

Source: NJTPA, "Appendix E - 2050 Demographic Forecasts" 

Zoning regulations and existing capital infrastructure may help determine where growth is 
expected and where new housing units are likely to be developed in the future.  

Freehold expects new developments to bear the cost that such development puts upon the 
existing infrastructure, including its sewer and water systems, road infrastructure, school 
facilities, and emergency services. This includes the addition of capacity necessitated by the new 
development, as well as associated maintenance costs. New development should not be a 
burden on the Borough’s infrastructure. 
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Figure 1: Existing Land Use Map

 

Freehold Borough Land Use Map 
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Figure 2: Existing Zoning Map 

 
Freehold Borough Zoning Map 
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C. Demographic Characteristics 
The analysis in this section shall satisfy Part C of P.L.1985, c.222 (C.52:27D-310), which requires: 

 C) “An analysis of the municipality's demographic characteristics, including but not necessarily 
limited to, household size, income level and age.” 

Population, General 

The population estimate for Freehold Borough in 2023 was 12,430, which represents a decrease 
of 108 from the 2020 Census (-0.9%). Despite this trend, the NJTPA predicts Freehold’s 
population to grow to 13,075 people in 2050. 

Table 10: Historic Population Growth 

YEAR POPULATION CHANGE % CHANGE 
1940 6,952 N/A 0.8 

1950 7,550 598 8.6 

1960 9,140 1,590 21.1 

1970 10,545 1,405 15.4 

1980 10,020 -525 −5.0 

1990 10,742 722 7.2 

2000 10,976 234 2.2 

2010 12,052 1,076 9.8 

2020 12,538 486 4.0 

2023 12,430 -108 −0.9 

2050 (Predicted) 13,075 645 5.1 

Source: NJ State Data Center, New Jersey Population Trends 1790 to 2000, US Census Bureau; NJTPA, 
"Appendix E - 2050 Demographic Forecasts" 
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Population Composition by Age 

The estimated current median age in Freehold Borough is 35.4, compared to 43.2 for Monmouth 
County and 40.1 for New Jersey.  

Table 11: Population by Age 

AGE RANGE FREEHOLD BOROUGH PERCENT MONMOUTH 
COUNTY PERCENT 

        Under 5 years 786 6.3 32,114 5.0 

        5 to 9 years 1,240 9.9 37,013 5.8 

        10 to 14 years 913 7.3 39,484 6.1 

        15 to 19 years 783 6.3 42,163 6.6 

        20 to 24 years 909 7.3 37,390 5.8 

        25 to 34 years 1,537 12.3 70,569 11.0 

        35 to 44 years 1,643 13.1 75,860 11.8 

        45 to 54 years 1,369 10.9 88,083 13.7 

        55 to 59 years 754 6.0 50,654 7.9 

        60 to 64 years 775 6.2 50,797 7.9 

        65 to 74 years 1,029 8.2 71,107 11.0 

        75 to 84 years 543 4.3 33,953 5.3 

        85 years and over 223 1.8 14,428 2.2 

Median Age 35.4 (X) 43.2 (X) 

Source: 5-Year American Community Survey, 2023, DP05 

Households 

According to the US Census Bureau’s classification system, people either live in a household, 
housing unit, or in “group quarters.” Two types of “households” exist: family and non-family. 
A “household” consists of one or more persons living and eating together separately from other 
persons who may be in the same building. A “family” is a household with two or more related 
persons living together in the same housing unit. For the purposes of this analysis, household 
data is used.  

Freehold Borough saw housing unit / household growth less than County trends, while the 
Borough has larger average household sizes. The number of single-member households 
decreased by over one-third, following County-wide trends. 
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Table 12: Population by Housing Type 

 FREEHOLD BOROUGH MONMOUTH COUNTY 
2018 2023 % CHANGE 2018 2023 % CHANGE 

Total Housing Units 4,469 4,437 -0.7 262,157 271,056 3.4 
Total Households 4,108 4,270 3.9 236,327 252,995 7.1 
Average Household Size 
(Owner) 2.59 2.70 4.2 2.77 2.66 -4.1 

Average Household Size 
(Renter) 3.13 3.12 0.3 2.12 2.09 -1.4 

Householders living alone 1,088 673 -38.1 61,528 38,560 -37.3 
Source: 5-Year American Community Survey, 2018 & 2023, DP02, DP04 

Immigration 

Foreign born residents make up 27.4% percent of Freehold Borough’s population, which is 
higher than County (13.8%) and State (23.5%) levels. More than half of Freehold Borough’s 
foreign-born residents are not U.S. citizens, comprising 15.1% of the overall Borough 
population, a larger share than that of Monmouth County (5.7%) and the State (10.2%).  

Table 13: Residents Place of Birth 

 
FREEHOLD 
BOROUGH 

MONMOUTH 
COUNTY NEW JERSEY 

COUNT PERCENT COUNT PERCENT COUNT PERCENT 

Total 12,504 100 642,799 100 9,267,014 100 

Born in United States 8,496 67.9 545,192 84.8 6,849,548 73.9 
Foreign Born 3,429 27.4 89,016 13.8 2,181,755 23.5 

Foreign Born 3,429 100 89,016 100 2,181,755 100 
Naturalized Citizen 1,541 44.9 52,318 58.8 1,241,100 56.9 

Not a Citizen 1,888 55.1 36,698 41.2 940,655 43.1 
Source: 5-Year American Community Survey, 2023, DP02 
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Income and Poverty Status 

The median household income for Freehold Borough grew dramatically from 2018 to 2023, 
growing 45.5% and far outpacing the County (18.4%) and the State (22.1%).  

Table 14: Household Median Income 

 2023 2018 INCREASE % INCREASE 
Freehold Borough 82,183 56,466 25,717 45.5 

Monmouth County 118,008 99,642 18,366 18.4 
New Jersey 99,781 81,740 18,041 22.1 

Source: 5-Year American Community Survey, 2018 & 2023, S2503 

In Freehold Borough, 1,727 residents (14.3%) live below the poverty line, a 9.8% decrease since 
2018. In this regard, the Borough had a similar trajectory to Monmouth County, which 
experienced an 11.9% decrease over the same period. However, the poverty rate in the Borough 
remains over double that across the County. 

Table 15: Poverty Status 

FREEHOLD BOROUGH 2023 PERCENT 2018 PERCENT CHANGE 
Total Persons* 12,089 100 11,789 100 - 

Total Below Poverty 1,727 14.3 1,897 16.1 -9.8 

MONMOUTH COUNTY 2023 PERCENT 2018 PERCENT CHANGE 
Total Persons* 637,243 100 617,480 100 - 

Total Below Poverty 40,984 6.4 45,873 7.4 -11.9 

Source: 5-Year American Community Survey, 2018 & 2023, S1701 
*For whom poverty status is determined. 

D. Multigenerational Housing Continuity 
The analysis in this section shall satisfy Part G of P.L.1985, c.222 (C.52:27D-310), which requires: 

 G) “An analysis of the extent to which municipal ordinances and other local factors advance or 
detract from the goal of preserving multigenerational family continuity as expressed in the 
recommendations of the Multigenerational Family Housing Continuity Commission, adopted 
pursuant to paragraph (1) of subsection f. of section 1 of P.L.2021, c.273 (C.52:27D-329.20).” 

On November 8, 2021, the Senate and General Assembly of the State of New Jersey adopted 
C.52:27D-329.20,7 which establishes the “Multigenerational Family Housing Continuity 

 

7 https://pub.njleg.gov/Bills/2020/AL21/273_.HTM 
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Commission” for the purpose of conducting research, obtaining public input, and adopting 
recommendations on how to most effectively advance the goal of enhancing multigenerational 
family housing continuity, which can be defined broadly as the degree to which senior citizens 
are able to reside at the homes of their extended families.  

In short, the bill requires a municipal housing plan element to provide an analysis of the extent 
to which municipal ordinances and other local factors advance or detract from the goal of 
preserving multigenerational family continuity, as expressed in the recommendations of the 
commission.  

The municipality is committed to promoting intergenerational harmony through the provision 
of diverse housing options in a manner consistent with the regulation. As demonstrated in the 
above demographic and housing analysis, Freehold has responded to the needs of its generally 
younger population, increasing the quantity of owner-occupied and family housing units. To 
the benefit of residents across all life stages, Freehold enjoys its position as the Monmouth 
County seat, enjoying proximate access to a variety of public services – as well as access to 
regional services and amenities from half a dozen bus routes.   Strategies proposed or already 
implemented include the creation of family housing.  The municipality, in setting forth its 
compliance plan, is abiding by the limitations included in the statute. 

E. Employment Data 
The analysis in this section shall satisfy Part D of P.L.1985, c.222 (C.52:27D-310), which requires: 

 C) “An analysis of the existing and probable future employment characteristics of the 
municipality.” 

Below is a general prediction by NJTPA of Freehold Borough’s employment forecast, which is 
expected to grow to 4,235 in 2050, an increase of 19.6%. Local housing options and regional 
mobility will be important to support these new jobs.  

Table 16: Employment Projection 

YEAR LABOR FORCE CHANGE ANNUALIZED % CHANGE 
2015 3,541 -  

2050 (Predicted) 4,235 694 0.5 

Source: NJTPA, "Appendix E - 2050 Demographic Forecasts" 
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III. Fair Share Plan: Obligations and Compliance Plan for Round 3 
The foregoing analysis was prepared for submission to the Superior Court on behalf of the 
Borough of Freehold in connection with the DJ Action and the New Jersey Supreme Court’s 
March 10, 2015 decision In re Adoption of N.J.A.C. 5:96 & 5:97 by N.J. Council on Affordable 
Housing, 221 N.J. 1 (2015) (“Mount Laurel IV”). 

The Court’s ruling created a judicial review process through which municipalities could secure 
approval of their Third Round plans by trial judges. The Court appointed judges to review 
declaratory judgment actions filed on the part of municipalities seeking a declaration that their 
Fair Share Plans, as may be supplemented, satisfy their constitutional obligation to plan and 
provide for their fair share of the region’s affordable housing units. 

Fair Share Obligation 

The affordable housing obligation  consists of the following components: The Prior Round 
Obligation (1987-1999), the Prospective Need Obligation (1999-2015), the Gap Period Obligation 
(2015-2025), and the Indigenous Need or “Rehabilitation Obligation.” Collectively, the Gap and 
the Prospective Need for 2015-2025 are referred to as the Round 3 obligation. 

The figures that are presented in the fair share obligations below have been derived from the 
2018 Jacobson methodology. As defined by both COAH and the Court, municipal housing need 
is divided into three components: 

Prior Round Obligation: 188 

Rehabilitation Obligation: 287 

Gap and Prospective Need: 112 

Prior Round Obligation 

COAH allocated to the Borough of Freehold a Prior Round Obligation of 188 credits for the 
period of 1987-1999, which was first determined in 1993 as part of Round Two. This obligation is 
addressed in the following table. As detailed in the following sections for the Third Round 
Prospective Need obligation, the Borough will apply credits from Third Round projects to 
address a Prior Round shortfall of 41 credits.  

The Prior Round crediting regime is as follows: 

• Habitat for Humanity 

9 housing units have been the Borough at the following addresses (Blocks & Lots). Only 
one of those units was restricted for 30 years, so the Borough is claiming one credit:  

o 91 Parker Street (Block 93, Lot 6) 

o 2-7 E Street (Block 93, Lots 61-66) 

o 108 Center Street (Block 69, Lot 3) 
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o 124 Center Street (Block 69, Lot 11) 

• Supportive Housing / Group Homes 

There are 6 existing group homes that the Borough is assigning to the Prior Round 
obligation. These homes contain a total of 20 bedrooms occupied by persons of low or 
very-low income. These 20 credits are supplemented by additional 20 bonus credits due 
to their status as rental units, giving Freehold 40 credits in total for these homes. These 
projects and credits are detailed in the below table. 

• Rooming / Boarding Homes & Residential Health Care Facilities 

As permitted for the Third Round,  boarding homes and RHCFs are a prior round 
crediting option, and the Borough is applying 79 credits and 27 bonus credits as identified 
in the below table from existing developments. 

Table 17: Prior Round Obligation 

PROJECT, ADDRESS (BLOCK, LOT) UNITS / 
CREDITS 

RENTAL BONUS 
CREDITS 

Habitat for Humanity (Existing – See Above) 1 0 
Supportive Housing / Group Homes (Existing) 

ARC of Monmouth, 93 E. Main Street (B48, L22) 6 6 
Lincoln Place development, 17 Lincoln Place (B80, L11) 5 5 

Monmouth Homes 2002, Inc, 6 Crestwood Drive (B3.03, L9) 3 3 
Community Enterprises Corporation, 39 Broad Street, Unit 20  

(B34, L30.42) 1 1 

Community Enterprises Corporation, 35 Broad Street, Unit 14 
(B34, L30.614) 1 1 

Sherriff Ave Development Inc, 27 Sherriff Street (B41, L8.01) 4 4 
Rooming / Boarding Homes & RHCFs 

33 Lockwood Realty, 31-33 Lockwood Avenue (B47, L17) 7 7 
Richardson Rooming House, 30 Avenue A (B7, L2) 7 4 
Tony’s Lodge, 113 Throckmorton Street (B37, L36) 16 16 

Freehold Manor, 51 Broad Street (B34, L29) 20 0 
83 Throckmorton Street (B37, L23) 5 0 

27 Avenue C (B8, L8) 5 0 
Golden Age Rest Home, 21 Hudson Street (B62, L27) 19 0 

Total Prior Round Credits 100 47 
Units Transferred from Third Round 41 

Total Prior Round Obligation 
Required Provided 

188 188 
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PROJECT, ADDRESS (BLOCK, LOT) UNITS / 
CREDITS 

RENTAL BONUS 
CREDITS 

Max. Senior Units (25% of Obligation) 47 0 
Min. Rental Units (25% of Obligation) 47 47 

Max. Bonus Credits (Not to Exceed Rental Min.) 47 47 

Present Need (Rehabilitation Share) 

COAH defines “indigenous need” as “deficient housing units occupied by low- and moderate-
income households within a municipality and is a component of “present need” under N.J.A.C. 
5:93-1.3. In the Borough of Freehold, the rehabilitation obligation through the end of Round 3 
(i.e. June 30, 2025) has been determined to be 287. The Borough’s efforts to meet its 
Rehabilitation Share includes participation in the Monmouth County rehabilitation program 
and the allocation of funding for qualified rehabilitation projects in the Borough’s Spending 
Plan. 

The Borough plans to address this obligation through the continuation of its municipal 
Rehabilitation Program, currently being administered by the Borough’s Administrative Agent.  
Attached to the Element as Appendix H is a copy of the Borough’s current Rehabilitation 
Program Manual, which will be updated by the Administrative Agent once new UHAC 
Regulations are proposed and adopted.   

Additionally, the Borough participates in the Monmouth County Home repair program, which 
provides deferred payment loans to low- and moderate- income homeowners throughout 
Monmouth County – including the Borough of Freehold – under federal funding and 
parameters from the US Department of Housing and Urban Development. A 10-year zero 
interest loan in the amount of assistance required for the rehabilitation work will be made to 
the homeowner by the County Division of Planning’s Fair Housing Office. The Home 
Improvement Program will market the available funds to qualified residents and vet residents 
to ensure they qualify and manage the repairs. The program will primarily serve owner-
occupied units and address homes with lack of heat, lack of hot water, roof leaks, dangerous 
electrical problems, broken pipes, problems with sanitary facilities, and other housing 
conditions that threaten the health, safety, or well-being of the household members per COAH 
rules (N.J.A.C. 5:93). All rehabilitated units shall remain affordable to low- and moderate-
income households for a period of at least 10 years (the control period).  For owner-occupied 
units, the control period is enforced with a recorded lien; and for renter-occupied units, the 
control period is enforced with a recorded deed restriction. 
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Gap and Prospective Need 

Consideration of Land Most Appropriate for Affordable Housing 

As part of this Fair Share Plan, the Borough has considered land that is appropriate for the 
construction of low- and moderate-income housing. The Borough has employed redevelopment 
tools and its mandatory set-aside through land use applications to provide affordable housing 
opportunities. These sites will meet the Borough’s Third Round Gap and Prospective Need of 
112.  

Aside from the projects identified in the Housing Obligation and Credits tables below, no 
property owner or developer has offered a site for inclusion in the Borough’s Housing Element 
and Fair Share Plan. The Borough believes that the mechanisms proposed in this document 
represent the best options for affordable housing in the Borough.   

Table 18: Third Round Prospective Need Obligation 

PROJECT, ADDRESS (BLOCK, LOT) UNIT 
TYPE 

UNITS / 
CREDITS 

RENTAL BONUS 
CREDITS 

Hometown Redevelopment 
28-32 Broad Street, 51-61 Main Street 

(B35, L15-19, 23, 24, 26, 26.01, 26.02, 27-32) 

Family 
Rental 60 30 

200 Park Avenue (B117, L21) Family 
Rental 9 4.5 

2-6 Broad Street (B36, L5-7 & 9) Family 
Rental 4 2 

13 Broadway (B42, L10) Supportive 
Needs 10 0 

42 East Main Street (B62, L14) Family 2 0 
Total Third Round Credits 85 28 (Capped) 

Credits Transferred to Between Rounds -41 to Second Round 
+40 from Fourth Round 

Total Prior Round Obligation 
Required Provided 

112 112 
Max. Non-Family Units (25% of Obligation) 28 10 

Min. Family Units (50% of Obligation) 28 106 
Max. Rental Bonus Credits (25% of Obligation) 28 28 
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Site Description and Suitability Analysis 

Municipalities shall designate sites that are available, suitable, developable and approvable, as 
defined in N.J.A.C. 5:93-1. As such, the criteria for crediting units must meet the following: 

1. “Available site” – a site with clear title, free of encumbrances which preclude development 
for low- and moderate-income housing. 

2. “Suitable site” – a site that is adjacent to compatible land uses, has access to appropriate 
streets and is consistent with the environmental policies delineated in N.J.A.C. 5:93-4. 

3. “Developable site” – a site that has access to appropriate water and sewer infrastructure, and 
is consistent with the applicable area wide water quality management plan (including the 
wastewater management plan) or is included in an amendment to the area wide water 
quality management plan submitted to and under review by DEP. 

4. “Approvable site” – a site that may be developed for low- and moderate-income housing in 
a manner consistent with the rules or regulations of all agencies with jurisdiction over the 
site. A site may be approvable although not currently zoned for low- and moderate-income 
housing. 
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Table 19: Projects Description and Suitability Analysis, Third Round 

PROJECT DESCRIPTION 
Hometown Redevelopment Total Units: 400 Units 

Round Three LMI Units: 60 Units 

   Description of Availability 
The site was designated an area in need of redevelopment with 

condemnation under criteria A, B, and D. Title nor other 
encumbrances were identified inhibiting redevelopment. 

   Description of Suitable 

The site is unconstrained, has access to multiple streets, and is in a 
mixed-use area in the downtown core. The area is serviced by half a 

dozen NJ Transit bus routes at the adjacent Freehold Center bus 
terminal, in addition to proximate access to County and Borough 

services. 

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable 

The Borough has adopted a redevelopment plan expressly to provide 
for this redevelopment, which is subject of an executed 

Redevelopment Agreement. Associated documents are included in 
Appendix E. 

200 Park Avenue Total Units: 52 Units 
Round Three LMI Units: 9 Units 

   Description of Availability Site is owned by Applicant and free of encumbrances that would 
preclude affordable unit development. 

   Description of Suitable 

Site has existing street access on Park Avenue in proximity to other 
residential and is in addition to proximity to downtown businesses, 
NJ Transit bus routes, and the Park Avenue Elementary School. No 

environmental features preclude development.   

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable Application #PB-SP-2023-006 was approved by the Joint Land Use 
Board on September 27, 2023 (See Appendix E). 

2-6 Broad Street Total Units: 20 Units 
Round Three LMI Units: 4 Units 

   Description of Availability 

The site was designated a non-condemnation area in need of 
redevelopment under criteria A, B, D, E, and H. Any issue of title is 

identified under criteria E is expressly sought to be resolved through 
redevelopment powers. 

   Description of Suitable 

The site is unconstrained and is in a mixed-use area in the downtown 
core. The site is serviced by half a dozen NJ Transit bus routes at the 

nearby Freehold Center bus terminal, in addition to proximate access 
to County and Borough services. 

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 
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PROJECT DESCRIPTION 
   Description of Approvable The Borough has adopted a redevelopment plan expressly to provide 

for this redevelopment, which is attached in Appendix E. 

13 Broadway Total Units: 10 Bedrooms 
Round Three LMI Units: 10 Bedrooms 

   Description of Availability Site is owned and operated by Applicant and free of encumbrances 
that would preclude affordable unit development. 

   Description of Suitable 

Site has existing street access on Broadway in proximity to other 
residential uses, as well as to downtown businesses, NJ Transit bus 
routes, and the Park Avenue Elementary School. No environmental 

features preclude development.   

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable 

Application #PB-UV-2025-002 was approved by the Joint Land Use 
Board on May 28, 2025 as Class C Boarding House, which is defined 

as a Supportive Needs type of affordable housing under N.J.A.C. 
5:97-4.3(c)1.i (See Appendix E). 

42 East Main Street Total Units: 10 Units 
Round Three LMI Units: 2 Units 

   Description of Availability Site is owned by Applicant and free of encumbrances that would 
preclude affordable unit development. 

   Description of Suitable 

The site is unconstrained and is in a mixed-use area in the downtown 
core. The site is serviced by half a dozen NJ Transit bus routes at the 

nearby Freehold Center bus terminal, in addition to proximate access 
to County and Borough services. 

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable 

Under the Center Core Rehabilitation Plan, the Applicant received 
approval from the Borough Council, acting as redevelopment entity, 
via Resolution No. 192-24 on September 3, 2024. Further land use and 

zoning approvals shall follow as needed.  

Additional Compliance Mechanisms 

• Development Fee Ordinance – Section 19.01.210 (adopted via Ordinance #2020/1 on 
February 3, 2020) 

• Inclusionary Zoning Ordinance – Section 19.01.050.E (adopted via Ordinance #2020/1 on 
February 3, 2020), providing a 20% for-sale and 15% rental affordable housing set-aside 
requirement for any residential or mixed-use development with five or more housing 
units in the Borough. 
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IV. Fair Share Plan: Obligations and Compliance Plan for Round 4 
A. Introduction and Fourth Round Changes 
As stated in the History of New Jersey Affordable Housing section of this Plan, New Jersey’s 
Fourth Round methodology of calculating and fulfilling municipal obligations is set forth in the 
Law under a new system. The housing need obligations discussed herein consist of the 
following components: Prior Round Compliance; Indigenous Need, Present Need or 
“Rehabilitation Obligation;” and the “Prospective Need.”  

The figures that are presented in the fair share obligations below have been derived from were 
adopted by the Borough via Resolution 39-25 on January 21, 2025 (See Appendix C). Under the 
Resolution, the Borough Present Need or “Rehabilitation Obligation” is 270 credits, and the 
“Prospective Need” is 49 credits.  

The purpose of this section of the Plan is to set forth the Borough’s proposed approach to 
satisfying its Round 4 obligation. 

Importantly, the Law sets forth opportunities for bonus credits.  These credits include: 

a. One (1) bonus credit for special needs or permanent supportive housing; 

b. One (1) bonus credit for 100% affordable housing projects for which the host 
municipality has contributed towards the cost of the project, subject to certain minimum 
contribution requirements; 

c. One (1) bonus credit for market rate units that are converted to affordable units; 

d. One-half (0.5) bonus credit for ownership units created in a partnership sponsorship 
with a non-profit housing developer; 

e. One-half (0.5) bonus credit for units located within a one-half mile radius (or a one­ mile 
radius for projects located in a Garden State Growth Zone) of NJ Transit or Port 
Authority rail, bus, or ferry stations, including all light rail stations; 

f. One-half (0.5) bonus credit for age-restricted units, subject to certain caps; 

g. One-half (0.5bonus credit for each three-bedroom unit in excess of the three­ bedroom 
requirements set forth in the Uniform Housing Affordability Controls; 

h. One-half (0.5) bonus credit for housing units constructed on previously developed land 
that was utilized for retail, office, or commercial space; and 

i. One-half (0.5) bonus credit for units whose affordability controls are extended for a new 
term of affordability; 

Municipalities will also be restricted to only claim one type of bonus credit per affordable unit.  Such 
bonus credits may only satisfy 25% of their Fourth Round obligation. 
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B. Present and Prospective Need Obligation (2025-2035) 
The analysis in this section shall satisfy Part E of P.L.1985, c.222 (C.52:27D-310), which requires: 

 E) “A determination of the municipality's present and prospective fair share for low- and 
moderate-income housing and its capacity to accommodate its present and prospective housing 
needs, including its fair share for low- and moderate-income housing, as established pursuant to 
section 3 of P.L.2024, c.2 (C.52:27D-304.1)” 

Present Need (Rehabilitation Share) 

The Rehabilitation Share is described as “deficient housing units occupied by low- and 
moderate-income households within a municipality and is a component of “present need” 
under N.J.A.C. 5:93-1.3. In Freehold, the rehabilitation obligation through the end of the Fourth 
Round (i.e. July 2035) has been determined to be 270. The Borough plans to address this 
obligation through the continuation of its municipal Rehabilitation Program, currently being 
administered by the Borough’s Administrative Agent.  Attached to the Plan as Appendix H is a 
copy of the Borough’s current Rehabilitation Program Manual, which will be updated by the 
Administrative Agent once new UHAC Regulations are proposed and adopted.   

Additionally, the Borough participates in the Monmouth County Home repair program, which 
provides deferred payment loans to low- and moderate- income homeowners throughout 
Monmouth County – including the Borough of Freehold – under federal funding and 
parameters from the US Department of Housing and Urban Development. A 10-year zero 
interest loan in the amount of assistance required for the rehabilitation work will be made to 
the homeowner by the County Division of Planning’s Fair Housing Office. The Home 
Improvement Program will market the available funds to qualified residents and vet residents 
to ensure they qualify and manage the repairs. The program will primarily serve owner-
occupied units and address homes with lack of heat, lack of hot water, roof leaks, dangerous 
electrical problems, broken pipes, problems with sanitary facilities, and other housing 
conditions that threaten the health, safety, or well-being of the household members per COAH 
rules (N.J.A.C. 5:93). All rehabilitated units shall remain affordable to low- and moderate-
income households for a period of at least 10 years (the control period).  For owner-occupied 
units, the control period is enforced with a recorded lien; and for renter-occupied units, the 
control period is enforced with a recorded deed restriction. 
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Prospective Need Obligation 

The Borough has a Fourth Round prospective need of 49. The Borough will satisfy this obligation 
of 49 through the following projects: 

Figure 3: Prospective Need Projects Maps 

 

Prospective Need Projects Description and Suitability Analysis 

Municipalities shall designate sites that are available, suitable, developable and approvable, as 
defined in N.J.A.C. 5:93-1. As such, the criteria for crediting units must meet the following: 

1. “Available site” – a site with clear title, free of encumbrances which preclude development 
for low- and moderate-income housing. 

2. “Suitable site” – a site that is adjacent to compatible land uses, has access to appropriate 
streets and is consistent with the environmental policies delineated in N.J.A.C. 5:93-4. 
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Figure 4: Prospective Need Projects Map – Environmental Constraints 

 

3. “Developable site” – a site that has access to appropriate water and sewer infrastructure, and 
is consistent with the applicable area wide water quality management plan (including the 
wastewater management plan) or is included in an amendment to the area wide water 
quality management plan submitted to and under review by DEP. 

4. “Approvable site” – a site that may be developed for low- and moderate-income housing in 
a manner consistent with the rules or regulations of all agencies with jurisdiction over the 
site. A site may be approvable although not currently zoned for low- and moderate-income 
housing. 
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Table 20: Projects Description and Suitability Analysis, Fourth Round 

PROJECT DESCRIPTION 
500 Park Avenue Total Units: 168 Units 

Round Four LMI Units: 28 Units 

   Description of Availability Site is under common ownership and free of encumbrances that 
would preclude affordable unit development. 

   Description of Suitable 

Site has existing street access on Park Avenue and South Street in 
proximity to residential, multifamily, and commercial uses; NJ 

Transit bus stops, and the Park Avenue Elementary School. Modest 
steep slopes on the periphery of the site do not preclude 

development.  

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable A redevelopment plan will be prepared for the site under the 
Borough-wide area in need of rehabilitation designation.  

Living Facility Total Units: 18 Bedrooms (Supportive) 
Round Four LMI Units: 18 Bedrooms 

   Description of Availability Site is under common ownership and is free of encumbrances that 
would preclude affordable unit development. 

   Description of Suitable 

The site is unconstrained and is in a residential area proximate to the 
downtown core. The site is serviced by half a dozen NJ Transit bus 
routes at the nearby Freehold Center bus terminal, in addition to 

proximate access to County and Borough services. 

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable 
As a supportive needs community residence, the development is 

subject to treatment as a single-family use for the purposes of land 
use approvals pursuant to N.J.S.A. 40:55D-66.1. 

Nestle Redevelopment Total Units: 31 Units 
Round Four LMI Units: 31 Units 

   Description of Availability Site is under common ownership and is free of encumbrances of title 
that would preclude affordable unit development. 

   Description of Suitable 

Site access is provided from several municipal roads. Steep slopes are 
limited to the periphery of the main portion. Groundwater 

contamination is present, remediation of which is an ongoing 
obligation of Nestle. The Borough will work with Nestle and/or a 

prospective redeveloper to identify unencumbered areas of the site or 
otherwise coordinate remediation to residential standards for those 

areas to be used for residential development. 

   Description of Developable The site is already serviced by municipal sewer and water 
infrastructure. 

   Description of Approvable The existing redevelopment plan will be amended to provide for the 
required 29 affordable units on the site.  
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Land Most Appropriate for Affordable Housing 

The analysis in this section shall satisfy Part F of P.L.1985, c.222 (C.52:27D-310), which requires: 

 F) “A consideration of the lands that are most appropriate for construction of low- and moderate-
income housing and of the existing structures most appropriate for conversion to, or rehabilitation 
for, low- and moderate-income housing, including a consideration of lands of developers who have 
expressed a commitment to provide low- and moderate-income housing” 

As part of this Fair Share Plan, the Borough has considered land that is appropriate for the 
construction of low- and moderate-income housing.  As noted above, the Borough can satisfy 
its prospective need through on-going projects, actively proceeding concept plans, and a 
forthcoming redevelopment plan. The Borough believes that the approach set forth in this 
document represents the best approach to satisfying the requirements of the Amended Law.  
While the Borough acknowledges that developers may express interest in proposing projects 
that include low- or moderate-income housing, the Borough’s position is that no additional 
projects are required to satisfy its prospective or present need. However, such additional 
projects that may come forward would provide further opportunities for affordable housing 
development in the Borough.  

Notwithstanding this position, the sites discussed above are not the only areas in town where 
low- and moderate-income housing is permitted to be built.  In addition the Third Round unmet 
need mechanism to permit downtown residential units in the B-2 Zoning District, the Borough 
already maintains several zoning districts throughout Freehold that permit a variety of 
multifamily developments. This approach, while grounded in recommendations and vision set 
forth by the municipality’s master plan, is also consistent with the findings set forth in the Law, 
namely that: “comprehensive planning in alignment with smart growth principles, and the State 
Development and Redevelopment Plan” is critical to meeting the housing needs of the State. 

Table 21: Fourth Round Prospective Obligation Compliance Summary 

PROJECT, ADDRESS (BLOCK, LOT) OWNER-
SHIP UNITS AH 

UNITS AH TYPE BONUS 
CREDITS 

BONUS 
TYPE 

500 Park Avenue 
(B110, L7.01, 8, & 8.01) Rental 168 28 Family 14 TOD 

Living Facility, 21 Hudson Street 
(B62, L26.01 & 27) Rental 18 18 

Permanent 
Supportive 

Housing 
18 

Permanent 
Supportive 

Housing 
Nestle Redevelopment  

(B93, L1.02 & 50) Rental 31 31 Family 15.5 RDV 
TOD 

Grand Total: 89 Credits Produced – 40 Credits Transferred to 
3rd Round = 49 Credits 217 77 N/A 12 

(capped) N/A 

TOD = Transit-Oriented Development 
RDV = Nonresidential Redevelopment 
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Table 22: Mandatory Obligation Subsets 
Below is a table reviewing additional obligation requirement thresholds. 

MANDATORY OBLIGATIONS CITATION 
# REQUIRED 
OF ACTUAL 

UNITS* 
PROPOSED 

Very Low-Income Units (13% Minimum) 
 
Shall count towards the minimum 50 percent of the 
housing units required to be made available for 
occupancy by low-income households to address a 
municipality's prospective need obligation.  

52:27D-329.1 7 7 

Family VLI Units  
(50% Minimum of VLI Units) 52:27D-329.1 4 4 

Low-Income Units (50% Minimum) 
 
Conversely, the maximum of Moderate-Income 
Units shall not exceed 50%. 

52:27D-329.1 25 25 

Family Units (50% Minimum) 52:27D-311.l 25 59 
Rental Units (25% Minimum) 52:27D-311.l 13 77 
Family Rental Units  
(50% Minimum of Rental Units) 52:27D-311.k.5 7 59 

Age-restricted units (30% Maximum) 52:27D-302.q 14 0 
Transitional Housing  
(10% Maximum of Total Credits) 52:27D-311.e 4 0 

Age-Restricted Housing Bonus Credit  
(10% Maximum of Age-Restricted Units) 52:27D-311.k.4 N/A 

No Age-Restricted Units 
*Except where otherwise noted, actual units do not count bonus credits. In other words, to address the 
adjusted Prospective Need of 49 credits with bonus credits of 0.5 credits / unit, 33 units are required (33 
+ 0.5 * 33 = 49.5, 49.5 > 13).  
Note: Maximum bonus credits shall not exceed 25% of Prospective Need per NJSA 52:27D-311.k. 
Note: Proposed values in italics are targets based on required units and will be enforced throughout the 
Fourth Round as part of site plan review and approval.  
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V. Appendices 
A. Spending Plan 

B. Affirmative Marketing Plan 

C. Regulatory Resolutions (Adopting Obligation Number) 

D. Affordable Housing Ordinance and Development Fee Ordinance 

E. Prospective Obligation Plans & Compliance Mechanisms 

F. Resolution of intent to fund cost of municipality’s municipally sponsored affordable housing 
development as well as its rehabilitation program 

G. Copies of resolutions appointing Administrative Agent(s) and ordinance creating the position 
of and appointing the Municipal Affordable Housing Liaison 

H. Borough Home Improvement Program – Policies and Procedures Manual  
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Appendix A – Spending Plan 
NOTE: Freehold Borough will update its spending plan when the final forthcoming amendments to UHAC 
have been adopted.  
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Appendix B – Affirmative Marketing Plan 
NOTE: The current Freehold Borough Affirmative Marketing Plan is inconsistent with current UHAC 
regulations but was approved for the Third Round. The Affirmative Marketing Plan will be updated when 
the final UHAC amendments have been adopted.  
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Appendix C – Regulatory Resolutions (Adopting Obligation Number) 
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Appendix D – Affordable Housing and Development Fee Ordinance 
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Freehold, New Jersey, Code of Ordinances 
Title 19 AFFORDABLE HOUSING 

Freehold, New Jersey, Code of Ordinances    Created: 2021-07-27 10:06:02 [EST]

(Supp. No. 32) 

Page 1 of 25 

Title 19  
AFFORDABLE HOUSING 

Chapters:

Chapter 19.01 GENERAL PROVISIONS 

19.01.010 Definitions. 

The following words and terms when used in this chapter shall have the meanings given in this section:  

"Act" means the Fair Housing Act of 1985, P.L. 1985, c. 222 (N.J.S.A. 52:27D-301 et seq.)  

"Adaptable" means constructed in compliance with the technical design standards of the Barrier Free 
Subcode, N.J.A.C. 5:23-7.  

"Administrative agent" means the entity designated by the borough to administer affordable units in 
accordance with this chapter, N.J.A.C. 5:93, and UHAC (N.J.A.C. 5:80-26).  

"Affirmative marketing" means a regional marketing strategy designed to attract buyers and/or renters of 
affordable units pursuant to N.J.A.C. 5:80-26.15.  

"Affordability" average means the average percentage of median income at which new restricted units in an 
affordable housing development are affordable to low- and moderate-income households.  

"Affordable" means a sales price or rent level that is within the means of a low-or moderate-income 
household as defined within N.J.A.C. 5:93-7.4, and, in the case of an ownership unit, that the sales price for the 
unit conforms to the standards set forth in N.J.A.C. 5:80-26.6, as may be amended and supplemented, and, in the 
case of a rental unit, that the rent for the unit conforms to the standards set forth in N.J.A.C. 5:80-26.12, as may be 
amended and supplemented.  

"Affordable housing development" means a development included in or approved pursuant to the Housing 
Element and Fair Share Plan or otherwise intended to address the borough's fair share obligation, and includes, 
but is not limited to, an inclusionary development, a municipal construction project or a one hundred (100) 
percent affordable housing development.  

"Affordable housing program(s)" means any mechanism in a municipal fair share plan prepared or 
implemented to address a municipality's fair share obligation.  

"Affordable unit" means a housing unit proposed or created pursuant to the Act and approved for crediting 
by the court and/or funded through an affordable housing trust fund.  

"Age-restricted unit" means a housing unit designed to meet the needs of, and exclusively for, the residents 
of an age-restricted segment of the population such that: 1) all the residents of the development wherein the unit 
is situated are sixty-two (62) years of age or older; or 2) at least eighty (80) percent of the units are occupied by 
one person who is fifty-five (55) years of age or older; or 3) the development has been designated by the Secretary 
of the U.S. Department of Housing and Urban Development as "housing for older persons" as defined in Section 
807(b)(2) of the Fair Housing Act, 42 U.S.C. § 3607.  

"Agency" means the New Jersey Housing and Mortgage Finance Agency established by P.L. 1983, c. 530 
(N.J.S.A. 55:14K-1, et seq.).  
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"Alternative living arrangement" means a structure in which households live in distinct bedrooms, yet share 
kitchen and plumbing facilities, central heat and common areas. Alternative living arrangements include, but are 
not limited to: transitional facilities for the homeless; Class A, B, C, D and E boarding homes as regulated by the 
State of New Jersey Department of Community Affairs; residential health care facilities as regulated by the New 
Jersey Department of Health; group homes for the developmentally disabled and mentally ill as licensed and/or 
regulated by the New Jersey Department of Human Services; and congregate living arrangements.  

"Assisted living residence" means a facility that is licensed by the New Jersey Department of Health and 
Senior Services to provide apartment-style housing and congregate dining and to assure that assisted living 
services are available when needed for four or more adult persons unrelated to the proprietor and that offers units 
containing, at a minimum, one unfurnished room, a private bathroom, a kitchenette and a lockable door on the 
unit entrance.  

"Certified household" means a household that has been certified by an administrative agent as a low-income 
household or moderate-income household.  

"COAH" means the Council on Affordable Housing, as established by the New Jersey Fair Housing Act 
(N.J.S.A. 52:27D-301, et seq.).  

"DCA" means the State of New Jersey Department of Community Affairs.  

"Deficient housing unit" means a housing unit with health and safety code violations that requires the repair 
or replacement of a major system. A major system includes weatherization, roofing, plumbing (including wells), 
heating, electricity, sanitary plumbing (including septic systems), lead paint abatement and/or load bearing 
structural systems.  

"Developer" means any person, partnership, association, company or corporation that is the legal or 
beneficial owner or owners of a lot or any land included in a proposed development including the holder of an 
option to contract to purchase, or other person having an enforceable proprietary interest in such land.  

"Development" means the division of a parcel of land into two or more parcels, the construction, 
reconstruction, conversion, structural alteration, relocation, or enlargement of any use or change in the use of any 
building or other structure, or of any mining, excavation or landfill, and any use or change in the use of any 
building or other structure, or land or extension of use of land, for which permission may be required pursuant to 
N.J.S.A. 40:55D-1, et seq.  

"Inclusionary development" means a development containing both affordable units and market rate units. 
This term includes, but is not limited to: new construction, the conversion of a non-residential structure to 
residential use and the creation of new affordable units through the gut rehabilitation or reconstruction of a 
vacant residential structure.  

"Low-income household" means a household with a total gross annual household income equal to fifty (50) 
percent or less of the median household income.  

"Low-income unit" means a restricted unit that is affordable to a low-income household.  

"Major system" means the primary structural, mechanical, plumbing, electrical, fire protection, or occupant 
service components of a building which include but are not limited to, weatherization, roofing, plumbing (including 
wells), heating, electricity, sanitary plumbing (including septic systems), lead paint abatement and load bearing 
structural systems.  

"Market-rate units" means housing not restricted to low- and moderate-income households that may sell or 
rent at any price.  
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"Median income" means the median income by household size for the applicable housing region, as adopted 
annually by COAH, the court, or a successor entity approved by the court.  

"'Moderate-income household' means a household with a total gross annual household income in excess of 
fifty (50) percent but less than eighty (80) percent of the median household income.  

"Moderate-income unit" means a restricted unit that is affordable to a moderate-income household.  

"Multifamily unit" means a structure containing five or more dwelling units.  

"Municipal housing liaison" shall mean the employee charged by the governing body with the responsibility 
for oversight and administration of the affordable housing program for the Borough of Freehold.  

"Non-exempt sale" means any sale or transfer of ownership other than the transfer of ownership between 
husband and wife; the transfer of ownership between former spouses ordered as a result of a judicial decree of 
divorce or judicial separation, but not including sales to third parties; the transfer of ownership between family 
members as a result of inheritance; the transfer of ownership through an executor's deed to a class A beneficiary 
and the transfer of ownership by court order.  

"Random selection process" means a process by which currently income-eligible households are selected for 
placement in affordable housing units such that no preference is given to one applicant over another except for 
purposes of matching household income and size with an appropriately priced and sized affordable unit (e.g., by 
lottery).  

"Regional asset limit" means the maximum housing value in each housing region affordable to a four-person 
household with an income at eighty (80) percent of the regional median as defined by duly adopted regional 
income limits published annually by COAH, the court, or a successor entity.  

"Rehabilitation" means the repair, renovation, alteration or reconstruction of any building or structure, 
pursuant to the Rehabilitation Subcode, N.J.A.C. 5:23-6.  

"Rent" means the gross monthly cost of a rental unit to the tenant, including the rent paid to the landlord, as 
well as an allowance for tenant-paid utilities computed in accordance with allowances published by DCA for its 
Section 8 program. In assisted living residences, rent does not include charges for food and services.  

"Restricted unit" means a dwelling unit, whether a rental unit or an ownership unit, that is subject to the 
affordability controls of N.J.A.C. 5:80-26.1, as amended and supplemented, but does not include a market-rate unit 
financed under the Urban Home Ownership Recovery Program (UHORP) or Market Oriented Neighborhood 
Investment Program (MONI).  

"UHAC" means the Uniform Housing Affordability Controls set forth in N.J.A.C. 5:80-26, et seq.  

"Very low-income household" means a household with a total gross annual household income equal to thirty 
(30) percent or less of the median household income for the applicable housing region.  

"Very low-income unit" means a restricted unit that is affordable to a very low-income household.  

"Weatherization" means building insulation (for attic, exterior walls and crawl space), siding to improve 
energy efficiency, replacement storm windows, replacement storm doors, replacement windows and replacement 
doors, and is considered a major system for purposes of a rehabilitation program.  

(Ord. No. 2020/1, § I, 2-3-20) 
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19.01.020 Applicability. 

A. The provisions of this chapter shall apply to all affordable housing developments and affordable housing 
units that currently exist and that are proposed to be created within the Borough of Freehold pursuant to the 
borough's most recently adopted housing element and fair share plan.  

B. In addition, any property in the Borough of Freehold that is currently zoned for non-residential uses and that 
is subsequently rezoned for residential purposes or receives a zoning change or a use variance to permit 
residential development, or receives a zoning change or a density variance to permit higher density 
residential development, and provided such residential development provides a sufficient compensatory 
benefit in terms of the density of development permitted, shall provide an affordable housing set-aside as 
set forth in section 19.01.040.E. The determination of a "sufficient compensatory benefit" shall be made by 
the reviewing authority based upon prevailing legislation and/or case law.  

C. The following sections shall apply to all developments that contain very-low, low-and moderate-income 
housing units, including any currently unanticipated future developments that will provide very-low, low- 
and moderate-income housing units.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.030 Alternative living arrangements. 

A. The administration of an alternative living arrangement shall be in compliance with N.J.A.C. 5:93-5.8 and 
UHAC, with the following exceptions:  

1. Affirmative marketing (N.J.A.C. 5:80-26.15), provided, however, that the units or bedrooms may be 
affirmatively marketed by the provider in accordance with an alternative plan approved by COAH or 
the court;  

2. Affordability average and bedroom distribution (N.J.A.C. 5:80-26.3).  

B. With the exception of units established with capital funding through a twenty (20) year operating contract 
with the department of human services, division of developmental disabilities, alternative living 
arrangements shall have at least thirty (30) year controls on affordability in accordance with UHAC, unless an 
alternative commitment is approved by COAH or the court.  

C. The service provider for the alternative living arrangement shall act as the administrative agent for the 
purposes of administering the affirmative marketing and affordability requirements for the alternative living 
arrangement.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.040 Phasing schedule for inclusionary zoning. 

In inclusionary developments the following schedule shall be followed:  

Maximum Percentage of Market-Rate Units 
Completed

Minimum Percentage of Low- and Moderate-Income 
Units Completed

25  0  
25+1  10  
50  50  
75  75  
90  100  
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100  —  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.050 New construction. 

A. Low/Moderate Split and Bedroom Distribution of Affordable Housing Units.  

1. The fair share obligation shall be divided equally between low- and moderate-income units, except that 
where there is an odd number of affordable housing units, the extra unit shall be a low-income unit. At 
least thirteen (13) percent of all restricted rental units shall be very low-income units (affordable to a 
household earning thirty (30) percent or less of median income). The very low-income units shall be 
counted as part of the required number of low income units within the development. At least twenty-
five (25) percent of the obligation shall be met through rental units, including at least half in rental 
units available to families. A maximum of twenty-five (25) percent may be age restricted. At least half 
of the units in total shall be available to families.  

2. In each affordable development, at least fifty (50) percent of the restricted units within each bedroom 
distribution shall be low-income units.  

3. Affordable developments that are not age-restricted shall be structured in conjunction with realistic 
market demands such that:  

a. The combined number of efficiency and one-bedroom units shall be no greater than twenty (20) 
percent of the total low- and moderate-income units;  

b. At least thirty (30) percent of all low- and moderate-income units shall be two-bedroom units;  

c. At least twenty (20) percent of all low- and moderate-income units shall be three-bedroom units; 
and  

d. The remaining units may be allocated among two- and three-bedroom units at the discretion of 
the developer.  

4. Affordable developments that are age-restricted shall be structured such that the number of bedrooms 
shall equal the number of age-restricted low- and moderate-income units within the inclusionary 
development. This standard may be met by having all one-bedroom units or by having a two-bedroom 
unit for each efficiency unit.  

B. Accessibility Requirements.  

1. The first floor of all restricted townhouse dwelling units and all restricted units in all other multistory 
buildings shall be subject to the technical design standards of the Barrier Free SubCode, N.J.A.C. 5:23-7 
and the following:  

2. All restricted townhouse dwelling units and all restricted units in other multistory buildings in which a 
restricted dwelling unit is attached to at least one other dwelling unit shall have the following features:  

a. An adaptable toilet and bathing facility on the first floor; and  

b. An adaptable kitchen on the first floor; and  

c. An interior accessible route of travel on the first floor; and  

d. An adaptable room that can be used as a bedroom, with a door or the casing for the installation 
of a door, on the first floor; and  
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e. If not all of the foregoing requirements in B.1. through B.4. can be satisfied, then an interior 
accessible route of travel must be provided between stories within an individual unit, but if all of 
the terms of paragraphs B.1. through B.4. above have been satisfied, then an interior accessible 
route of travel shall not be required between stories within an individual unit; and  

f. An accessible entranceway as set forth at P.L. 2005, c. 350 (N.J.S.A. 52:27D-311a, et seq.) and the 
Barrier Free SubCode, N.J.A.C. 5:23-7, or evidence that Freehold has collected funds from the 
developer sufficient to make ten (10) percent of the adaptable entrances in the development 
accessible:  

i. Where a unit has been constructed with an adaptable entrance, upon the request of a 
person with disabilities who is purchasing or will reside in the dwelling unit, an accessible 
entrance shall be installed.  

ii. To this end, the builder of restricted units shall deposit funds within the Borough of 
Freehold's Affordable Housing Trust Fund sufficient to install accessible entrances in ten 
(10) percent of the affordable units that have been constructed with adaptable entrances.  

iii. The funds deposited under paragraph 2.f. above shall be used by the Borough of Freehold 
for the sole purpose of making the adaptable entrance of an affordable unit accessible 
when requested to do so by a person with a disability who occupies or intends to occupy 
the unit and requires an accessible entrance.  

iv. The developer of the restricted units shall submit a design plan and cost estimate to the 
construction official of the Borough of Freehold for the conversion of adaptable to 
accessible entrances.  

v. Once the construction official has determined that the design plan to convert the unit 
entrances from adaptable to accessible meet the requirements of the Barrier Free 
SubCode, N.J.A.C. 5:23-7, and that the cost estimate of such conversion is reasonable, 
payment shall be made to the borough's affordable housing trust fund in care of the 
borough chief financial officer who shall ensure that the funds are deposited into the 
affordable housing trust fund and appropriately earmarked.  

g. Full compliance with the foregoing provisions shall not be required where an entity can 
demonstrate that it is "site impracticable" to meet the requirements. Determinations of site 
impracticability shall be in compliance with the Barrier Free SubCode, N.J.A.C. 5:23-7.  

C. Design.  

1. In inclusionary developments, to the extent possible, very-low, low- and moderate-income units shall 
be integrated with the market units.  

2. In inclusionary developments, very-low, low- and moderate-income units shall have access to all of the 
same common elements and facilities as the market units.  

D. Maximum Rents and Sales Prices.  

1. In establishing rents and sales prices of affordable housing units, the administrative agent shall follow 
the procedures set forth in UHAC, utilizing the regional income limits approved by COAH, the court, or 
a successor entity.  

2. The maximum rent for restricted rental units within each affordable development shall be affordable 
to households earning no more than sixty (60) percent of median income, and the average rent for 
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restricted rental units shall be affordable to households earning no more than fifty-two (52) percent of 
median income.  

3. The developers and/or municipal sponsors of restricted rental units shall establish at least one rent for 
each bedroom type for both low-income and moderate-income units, provided that at least thirteen 
(13) percent of all low- and moderate-income rental units shall be affordable to very low-income 
households, earning thirty (30) percent or less of the regional median household income.  

4. The maximum sales price of restricted ownership units within each affordable development shall be 
affordable to households earning no more than seventy (70) percent of median income, and each 
affordable development must achieve an affordability average of fifty-five (55) percent for restricted 
ownership units; in achieving this affordability average, moderate-income ownership units must be 
available for at least three different sales prices for each bedroom type, and low-income ownership 
units must be available for at least two different sales prices for each bedroom type.  

5. In determining the initial sales prices and rent levels for compliance with the affordability average 
requirements for restricted units other than assisted living facilities and age-restricted developments, 
the following standards shall be used:  

a. A studio shall be affordable to a one-person household;  

b. A one-bedroom unit shall be affordable to a one and one-half person household;  

c. A two-bedroom unit shall be affordable to a three-person household;  

d. A three-bedroom unit shall be affordable to a four and one-half person household; and  

e. A four-bedroom unit shall be affordable to a six-person household.  

6. In determining the initial sales prices and rents for compliance with the affordability average 
requirements for restricted units in assisted living facilities and age-restricted developments, the 
following standards shall be used:  

a. A studio shall be affordable to a one-person household;  

b. A one-bedroom unit shall be affordable to a one and one-half person household; and  

c. A two-bedroom unit shall be affordable to a two-person household or to two one-person 
households.  

7. The initial purchase price for all restricted ownership units shall be calculated so that the monthly 
carrying cost of the unit, including principal and interest (based on a mortgage loan equal to ninety-five 
(95) percent of the purchase price and the Federal Reserve H.15 rate of interest), taxes, homeowner 
and private mortgage insurance and condominium or homeowner association fees do not exceed 
twenty-eight (28) percent of the eligible monthly income of the appropriate size household as 
determined under N.J.A.C. 5:80-26.4, as may be amended and supplemented; provided, however, that 
the price shall be subject to the affordability average requirement of N.J.A.C. 5:80-26.3, as may be 
amended and supplemented.  

8. The initial rent for a restricted rental unit shall be calculated so as not to exceed thirty (30) percent of 
the eligible monthly income of the appropriate size household, including an allowance for tenant paid 
utilities, as determined under N.J.A.C. 5:80-26.4, as may be amended and supplemented; provided, 
however, that the rent shall be subject to the affordability average requirement of N.J.A.C. 5:80-26.3, 
as may be amended and supplemented.  
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9. The price of owner-occupied low- and moderate-income units may increase annually based on the 
percentage increase in the regional median income limit for the housing region. In no event shall the 
maximum resale price established by the administrative agent be lower than the last recorded 
purchase price.  

10. The rent of very-low, low- and moderate-income units may be increased annually based on the 
permitted percentage increase in the Housing Consumer Price Index for New Jersey. This increase shall 
not exceed nine percent in any one year. Rents for units constructed pursuant to low-income housing 
tax credit regulations shall be indexed pursuant to the regulations governing low-income housing tax 
credits.  

11. All deed restricted affordable rental units will be subject to an annual rental recertification process to 
ensure that income eligible households continue to reside in the borough's portfolio of rental units.  

E. Affordable Housing Set-Asides. Any residential or mixed-use development, within the public sewer service 
area of the municipality, that produces five (5) or more housing units, shall be required to provide for 
affordable housing set-asides of at least twenty (20) percent of the total housing units in "for-sale" 
developments and fifteen (15) percent of the total housing units in "rental" development. When the 
application of the set-aside requirement results in a set-aside requirement that is not a whole number, the 
set-aside requirement shall be rounded up to the next whole number.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.060 Utilities. 

A. Affordable units shall utilize the same type of heating source as market units within an inclusionary 
development.  

B. Tenant-paid utilities included in the utility allowance shall be set forth in the lease and shall be consistent 
with the utility allowance approved by DCA for its Section 8 program.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.070 Occupancy standards. 

In referring certified households to specific restricted units, the administrative agent shall, to the extent 
feasible and without causing an undue delay in the occupancy of a unit, strive to:  

A. Provide an occupant for each bedroom;  

B. Provide children of different sexes with separate bedrooms;  

C. Provide separate bedrooms for parents and children; and  

D. Prevent more than two persons from occupying a single bedroom.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.080 Control periods for restricted ownership units and enforcement mechanisms. 

A. Control periods for restricted ownership units shall be in accordance with N.J.A.C. 5:80-26.5, as may be 
amended and supplemented, and each restricted ownership unit shall remain subject to the requirements of 
this chapter for a period of at least thirty (30) years, until Freehold takes action to release the unit from such 
requirements; prior to such action, a restricted ownership unit must remain subject to the requirements of 
N.J.A.C. 5:80-26.1, as may be amended and supplemented.  
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B. The affordability control period for a restricted ownership unit shall commence on the date the initial 
certified household takes title to the unit.  

C. Prior to the issuance of the initial certificate of occupancy for a restricted ownership unit and upon each 
successive sale during the period of restricted ownership, the administrative agent shall determine the 
restricted price for the unit and shall also determine the non-restricted, fair market value of the unit based 
on either an appraisal or the unit's equalized assessed value without the restrictions in place.  

D. At the time of the initial sale of the unit, the initial purchaser shall execute and deliver to the administrative 
agent a recapture note obligating the purchaser (as well as the purchaser's heirs, successors and assigns) to 
repay the borough, upon the first non-exempt sale after the unit's release from the restrictions set forth in 
this chapter, an amount equal to the difference between the unit's non-restricted fair market value and its 
restricted price, and the recapture note shall be secured by a recapture lien evidenced by a duly recorded 
mortgage on the unit.  

E. The affordability controls set forth in this chapter shall remain in effect despite the entry and enforcement of 
any judgment of foreclosure with respect to restricted ownership units.  

F. A restricted ownership unit shall be required to obtain a continuing certificate of occupancy or a certified 
statement from the construction official stating that the unit meets all code standards upon the first transfer 
of title following the removal of the restrictions provided under N.J.A.C. 5:80-26.5(a), as may be amended 
and supplemented.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.090 Price restrictions for restricted ownership units, homeowner association fees and 
resale prices. 

Price restrictions for restricted ownership units shall be in accordance with N.J.A.C. 5:80-26.1, as may be 
amended and supplemented, including:  

A. The initial purchase price for a restricted ownership unit shall be approved by the administrative agent.  

B. The administrative agent shall approve all resale prices, in writing and in advance of the resale, to 
assure compliance with the foregoing standards.  

C. The master deeds of inclusionary developments shall provide no distinction between the condominium 
or homeowner association fees and special assessments paid by low- and moderate-income purchasers 
and those paid by market purchasers.  

D. The owners of restricted ownership units may apply to the administrative agent to increase the 
maximum sales price for the unit on the basis of anticipated capital improvements. Eligible capital 
improvements shall be those that render the unit suitable for a larger household or the addition of a 
bathroom. See Section 19.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.100 Buyer income eligibility. 

A. Buyer income eligibility for restricted ownership units shall be in accordance with N.J.A.C. 5:80-26.1, as may 
be amended and supplemented, such that low-income ownership units shall be reserved for households with 
a gross household income less than or equal to fifty (50) percent of median income and moderate-income 
ownership units shall be reserved for households with a gross household income less than eighty (80) 
percent of median income.  

                                                                                                                                                                                               MON-L-000294-25   06/26/2025 4:56:44 PM   Pg 57 of 205   Trans ID: LCV20251864584 



Freehold, New Jersey, Code of Ordinances 
Title 19 AFFORDABLE HOUSING 

Freehold, New Jersey, Code of Ordinances    Created: 2021-07-27 10:06:02 [EST]

(Supp. No. 32) 

Page 10 of 25 

B. Notwithstanding the foregoing, however, the administrative agent may, upon approval by the borough 
council, and subject to the court's approval, permit moderate-income purchasers to buy low-income units in 
housing markets if the administrative agent determines that there is an insufficient number of eligible low-
income purchasers to permit prompt occupancy of the units. All such low-income units to be sold to 
moderate-income households shall retain the required pricing and pricing restrictions for low-income units.  

C. A certified household that purchases a restricted ownership unit must occupy it as the certified household's 
principal residence and shall not lease the unit; provided, however, that the administrative agent may permit 
the owner of a restricted ownership unit, upon application and a showing of hardship, to lease the restricted 
unit to another certified household for a period not to exceed one year.  

D. The administrative agent shall certify a household as eligible for a restricted ownership unit when the 
household is a low-income household or a moderate-income household, as applicable to the unit, and the 
estimated monthly housing cost for the particular unit (including principal, interest, taxes, homeowner and 
private mortgage insurance and condominium or homeowner association fees, as applicable) does not 
exceed thirty-three (33) percent of the household's eligible monthly income.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.110 Limitations on indebtedness secured by ownership unit; subordination. 

A. Prior to incurring any indebtedness to be secured by a restricted ownership unit, the owner shall apply to the 
administrative agent for a determination in writing that the proposed indebtedness complies with the 
provisions of this section, and the administrative agent shall issue such determination prior to the owner 
incurring such indebtedness.  

B. With the exception of first purchase money mortgages, neither an owner nor a lender shall at any time cause 
or permit the total indebtedness secured by a restricted ownership unit to exceed ninety-five (95) percent of 
the maximum allowable resale price of the unit, as such price is determined by the administrative agent in 
accordance with N.J.A.C. 5:80-26.6(b).  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.120 Capital improvements to ownership units. 

A. The owners of restricted ownership units may apply to the administrative agent to increase the maximum 
sales price for the unit on the basis of capital improvements made since the purchase of the unit. Eligible 
capital improvements shall be those that render the unit suitable for a larger household or that add an 
additional bathroom. In no event shall the maximum sales price of an improved housing unit exceed the 
limits of affordability for the larger household.  

B. Upon the resale of a restricted ownership unit, all items of property that are permanently affixed to the unit 
or were included when the unit was initially restricted (for example, refrigerator, range, washer, dryer, 
dishwasher, wall-to-wall carpeting) shall be included in the maximum allowable resale price. Other items 
may be sold to the purchaser at a reasonable price that has been approved by the administrative agent at 
the time of the signing of the agreement to purchase. The purchase of central air conditioning installed 
subsequent to the initial sale of the unit and not included in the base price may be made a condition of the 
unit resale provided the price, which shall be subject to ten (10) year, straight-line depreciation, has been 
approved by the administrative agent. Unless otherwise approved by the administrative agent, the purchase 
of any property other than central air conditioning shall not be made a condition of the unit resale. The 
owner and the purchaser must personally certify at the time of closing that no unapproved transfer of funds 
for the purpose of selling and receiving property has taken place at the time of or as a condition of resale.  
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(Ord. No. 2020/1, § I, 2-3-20) 

19.01.130 Control period for restricted rental units. 

A. Control periods for restricted rental units shall be in accordance with N.J.A.C. 5:80-26.11, as may be 
amended and supplemented, and each restricted rental unit shall remain subject to the requirements of this 
chapter for a period of at least thirty (30) years, until Freehold takes action to release the unit from such 
requirements. Prior to such action, a restricted rental unit must remain subject to the requirements of 
N.J.A.C. 5:80-26.1, as may be amended and supplemented. For new projects receiving nine percent low 
income housing tax credits, a control period of not less than a thirty (30) year compliance period plus a 
fifteen (15) year extended use period shall be required.  

B. Deeds of all real property that include restricted rental units shall contain deed restriction language. The 
deed restriction shall have priority over all mortgages on the property, and the deed restriction shall be filed 
by the developer or seller with the records office of the County of Monmouth. The deed shall also identify 
each affordable unit by apartment number and/or address and whether that unit is designated as a very low, 
low or moderate income unit. Neither the unit nor its affordability designation shall change throughout the 
term of the deed restriction. A copy of the filed document shall be provided to the administrative agent 
within thirty (30) days of the receipt of a certificate of occupancy.  

C. A restricted rental unit shall remain subject to the affordability controls of this chapter despite the 
occurrence of any of the following events:  

1. Sublease or assignment of the lease of the unit;  

2. Sale or other voluntary transfer of the ownership of the unit; or  

3. The entry and enforcement of any judgment of foreclosure on the property containing the unit.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.140 Rent restrictions for rental units; leases. 

A. A written lease shall be required for all restricted rental units and tenants shall be responsible for security 
deposits and the full amount of the rent as stated on the lease. A copy of the current lease for each 
restricted rental unit shall be provided to the administrative agent.  

B. No additional fees or charges shall be added to the approved rent (except, in the case of units in an assisted 
living residence, to cover the customary charges for food and services) without the express written approval 
of the administrative agent.  

C. Application fees (including the charge for any credit check) shall not exceed five percent of the monthly rent 
of the applicable restricted unit and shall be payable to the administrative agent to be applied to the costs of 
administering the controls applicable to the unit as set forth in this chapter.  

D. No rent control ordinance or other pricing restriction shall be applicable to either the market units or the 
affordable units in any development in which at least fifteen (15) percent of the total number of dwelling 
units are restricted rental units in compliance with this chapter.  

(Ord. No. 2020/1, § I, 2-3-20) 
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19.01.150 Tenant income eligibility. 

A. Tenant income eligibility shall be in accordance with N.J.A.C. 5:80-26.19, as may be amended and 
supplemented, and shall be determined as follows:  

1. Very low-income rental units shall be reserved for households with a gross household income less than 
or equal to thirty (30) percent of median income.  

2. Low-income rental units shall be reserved for households with a gross household income less than or 
equal to fifty (50) percent of median income.  

3. Moderate-income rental units shall be reserved for households with a gross household income less 
than eighty (80) percent of median income.  

B. The administrative agent shall certify a household as eligible for a restricted rental unit when the household 
is a very low-income household, low-income household or a moderate-income household, as applicable to 
the unit, and the rent proposed for the unit does not exceed thirty-five (35) percent (forty (40) percent for 
age-restricted units) of the household's eligible monthly income as determined pursuant to N.J.A.C. 5:80-
26.16, as may be amended and supplemented; provided, however, that this limit may be exceeded if one or 
more of the following circumstances exists:  

1. The household currently pays more than thirty-five (35) percent (forty (40) percent for households 
eligible for age-restricted units) of its gross household income for rent, and the proposed rent will 
reduce its housing costs;  

2. The household has consistently paid more than thirty-five (35) percent (forty (40) percent for 
households eligible for age-restricted units) of eligible monthly income for rent in the past and has 
proven its ability to pay;  

3. The household is currently in substandard or overcrowded living conditions;  

4. The household documents the existence of assets with which the household proposes to supplement 
the rent payments; or  

5. The household documents reliable anticipated third-party assistance from an outside source such as a 
family member in a form acceptable to the administrative agent and the owner of the unit.  

C. The applicant shall file documentation sufficient to establish the existence of the circumstances in A.1. 
through B.5. above with the administrative agent, who shall counsel the household on budgeting.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.160 Municipal housing liaison. 

A. There is hereby created the position of municipal housing liaison responsible for administering the affordable 
housing program, including affordability controls, the an, monitoring and reporting, and, where applicable, 
supervising any contracted administrative agent.  

B. The Borough of Freehold shall, by resolution, appoint a specific municipal employee to serve as a municipal 
housing liaison responsible for administering the affordable housing program, including affordability 
controls, the affirmative marketing plan, monitoring and reporting, and, where applicable, supervising any 
contracted administrative agent. The municipal housing liaison shall be appointed by the governing body and 
may be a full or part time municipal employee. The municipal housing liaison shall be approved by the court 
and shall be duly qualified through a training program sponsored by Affordable Housing Professionals of New 
Jersey before assuming the duties of municipal housing liaison.  
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C. The municipal housing liaison shall be responsible for oversight and administration of the affordable housing 
program for Freehold, including the following responsibilities which may not be contracted out to the 
administrative agent:  

1. Serving as Freehold's primary point of contact for all inquiries from the state, affordable housing 
providers, administrative agents and interested households;  

2. Monitoring the status of all restricted units in Freehold's Fair Share Plan;  

3. Compiling, verifying and submitting annual monitoring reports as may be required by the court;  

4. Coordinating meetings with affordable housing providers and administrative agents, as needed; and  

5. Attending continuing education opportunities on affordability controls, compliance monitoring and 
affirmative marketing at least annually and more often as needed.  

D. Subject to the approval of the court, the Borough of Freehold shall designate one or more administrative 
agent(s) to administer newly constructed affordable units in accordance with UHAC. An operating manual for 
each affordable housing program shall be provided by the administrative agent(s) to be adopted by 
resolution of the governing body and subject to approval of the court. The operating manual(s) shall be 
available for public inspection in the office of the borough clerk, in the office of the municipal housing liaison, 
and in the office(s) of the administrative agent(s). The municipal housing liaison shall supervise the 
contracting administrative agent(s).  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.170 Administrative agent. 

The administrative agent shall be an independent entity serving under contract to and reporting to the 
municipality. For new sale and rental developments, all of the fees of the administrative agent shall be paid by the 
owners of the affordable units for which the services of the administrative agent are required. For resales, single 
family homeowners and condominium homeowners shall be required to pay three percent of the sales price for 
services provided by the administrative agent related to the resale of their homes. That fee shall be collected at 
closing and paid directly to the administrative agent. The administrative agent shall perform the duties and 
responsibilities of an administrative agent as set forth in UHAC, including those set forth in Sections 5:80-26.14, 16 
and 18 thereof, which include:  

A. Affirmative Marketing.  

1. Conducting an outreach process to affirmatively market affordable housing units in accordance 
with the affirmative marketing plan of the Borough of Freehold and the provisions of N.J.A.C. 
5:80-26.15; and  

2. Providing counseling or contracting to provide counseling services to low- and moderate-income 
applicants on subjects such as budgeting, credit issues, mortgage qualification, rental lease 
requirements, and landlord/tenant law.  

B. Household Certification.  

1. Soliciting, scheduling, conducting and following up on interviews with interested households;  

2. Conducting interviews and obtaining sufficient documentation of gross income and assets upon 
which to base a determination of income eligibility for a low- or moderate-income unit;  

3. Providing written notification to each applicant as to the determination of eligibility or non-
eligibility;  
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4. Requiring that all certified applicants for restricted units execute a certificate substantially in the 
form, as applicable, of either the ownership or rental certificates set forth in Appendices J and K 
of N.J.A.C. 5:80-26.1 et seq.;  

5. Creating and maintaining a referral list of eligible applicant households living in the housing 
region and eligible applicant households with members working in the housing region where the 
units are located; and  

6. Employing a random selection process as provided in the Affirmative Marketing Plan of the 
Borough of Freehold when referring households for certification to affordable units.  

C. Affordability Controls.  

1. Furnishing to attorneys or closing agents forms of deed restrictions and mortgages for recording 
at the time of conveyance of title of each restricted unit;  

2. Creating and maintaining a file on each restricted unit for its control period, including the 
recorded deed with restrictions, recorded mortgage and note, as appropriate;  

3. Ensuring that the removal of the deed restrictions and cancellation of the mortgage note are 
effectuated and properly filed with the Monmouth County Register of Deeds or County Clerk's 
office after the termination of the affordability controls for each restricted unit;  

4. Communicating with lenders regarding foreclosures; and  

5. Ensuring the issuance of continuing certificates of occupancy or certifications pursuant to N.J.A.C. 
5:80-26.10.  

D. Resales and Rerentals.  

1. Instituting and maintaining an effective means of communicating information between owners 
and the administrative agent regarding the availability of restricted units for resale or rerental; 
and  

2. Instituting and maintaining an effective means of communicating information to low- and 
moderate-income households regarding the availability of restricted units for resale or re-rental.  

E. Processing Requests from Unit Owners.  

1. Reviewing and approving requests for determination from owners of restricted units who wish to 
take out home equity loans or refinance during the term of their ownership that the amount of 
indebtedness to be incurred will not violate the terms of this chapter;  

2. Reviewing and approving requests to increase sales prices from owners of restricted units who 
wish to make capital improvements to the units that would affect the selling price, such 
authorizations to be limited to those improvements resulting in additional bedrooms or 
bathrooms and the depreciated cost of central air conditioning systems;  

3. Notifying the municipality of an owner's intent to sell a restricted unit; and  

4. Making determinations on requests by owners of restricted units for hardship waivers.  

F. Enforcement.  

1. Securing annually from the municipality a list of all affordable housing units for which tax bills are 
mailed to absentee owners, and notifying all such owners that they must either move back to 
their unit or sell it;  
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2. Securing from all developers and sponsors of restricted units, at the earliest point of contact in 
the processing of the project or development, written acknowledgement of the requirement that 
no restricted unit can be offered, or in any other way committed, to any person, other than a 
household duly certified to the unit by the administrative agent;  

3. The posting annually in all rental properties, including two-family homes, of a notice as to the 
maximum permitted rent together with the telephone number of the administrative agent where 
complaints of excess rent or other charges can be made;  

4. Sending annual mailings to all owners of affordable dwelling units, reminding them of the notices 
and requirements outlined in N.J.A.C. 5:80-26.18(d)4;  

5. Establishing a program for diverting unlawful rent payments to the municipality's Affordable 
Housing Trust Fund; and  

6. Creating and publishing a written operating manual for each affordable housing program 
administered by the administrative agent, to be approved by the borough council and the court, 
setting forth procedures for administering the affordability controls.  

G. Additional Responsibilities.  

1. The administrative agent shall have the authority to take all actions necessary and appropriate to 
carry out its responsibilities hereunder.  

2. The administrative agent shall prepare monitoring reports for submission to the municipal 
housing liaison in time to meet any monitoring requirements and deadlines imposed by the 
court.  

3. The administrative agent shall attend continuing education sessions on affordability controls, 
compliance monitoring, and affirmative marketing at least annually and more often as needed.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.180 Affirmative marketing requirements. 

A. The Borough of Freehold shall adopt by resolution an affirmative marketing plan, subject to approval of the 
court, that is compliant with N.J.A.C. 5:80-26.15, as may be amended and supplemented.  

B. The affirmative marketing plan is a regional marketing strategy designed to attract buyers and/or renters of 
all majority and minority groups, regardless of race, creed, color, national origin, ancestry, marital or familial 
status, gender, affectional or sexual orientation, disability, age or number of children to housing units which 
are being marketed by a developer, sponsor or owner of affordable housing. The affirmative marketing plan 
is intended to target those potentially eligible persons who are least likely to apply for affordable units in 
that region. It is a continuing program that directs marketing activities toward Housing Region 4 and is 
required to be followed throughout the period of restriction.  

C. The affirmative marketing plan shall provide a regional preference for all households that live and/or work in 
Housing Region 4, comprised of Monmouth, Mercer and Ocean Counties.  

D. The Borough of Freehold may enter into an agreement with a developer or residential development owner 
to provide a preference for affordable housing to low to moderate income veterans who served in time of 
war or other emergency, as defined in section 1 of P.L. 1963, c.171 (C.54:4-8.10), of up to fifty (50) percent of 
the affordable units in that particular project. This preference shall be established in the applicant selection 
process for available affordable units so that applicants who are veterans who served in times of war or 
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other emergency, and who apply within ninety (90) days of the initial marketing period shall receive 
preference for the rental of the agreed-upon percentage of affordable units.  

E. The municipality has the ultimate responsibility for adopting the affirmative marketing plan and for the 
proper administration of the affirmative marketing program, including initial sales and rentals and resales 
and rerentals. The administrative agent designated by the borough of freehold shall implement the 
affirmative marketing plan to assure the affirmative marketing of all affordable units.  

F. In implementing the affirmative marketing plan, the administrative agent shall provide a list of counseling 
services to very-low, low- and moderate-income applicants on subjects such as budgeting, credit issues, 
mortgage qualification, rental lease requirements, and landlord/tenant law.  

G. The affirmative marketing plan shall describe the media to be used in advertising and publicizing the 
availability of housing. In implementing the affirmative marketing plan, the administrative agent shall 
consider the use of language translations where appropriate.  

H. The affirmative marketing process for available affordable units shall begin at least four months (one 
hundred twenty (120) days) prior to the expected date of occupancy.  

I. Applications for affordable housing shall be available in several locations, including, at a minimum, the 
county administration building and/or the county library for each county within the housing region; the 
municipal administration building and the municipal library in the municipality in which the units are located; 
and the developer's rental office. Pre-applications shall be emailed or mailed to prospective applicants upon 
request.  

J. The costs of advertising and affirmative marketing of the affordable units shall be the responsibility of the 
developer, sponsor or owner.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.190 Enforcement of affordable housing regulations. 

A. Upon the occurrence of a breach of any of the regulations governing the affordable unit by an owner, 
developer or tenant, the municipality shall have all remedies provided at law or equity, including but not 
limited to foreclosure, tenant eviction, a requirement for household recertification, acceleration of all sums 
due under a mortgage, recuperation of any funds from a sale in violation of the regulations, injunctive relief 
to prevent further violation of the regulations, entry on the premises, and specific performance.  

B. After providing written notice of a violation to an owner, developer or tenant of a very-low, low- or 
moderate-income unit and advising the owner, developer or tenant of the penalties for such violations, the 
municipality may take the following action(s) against the owner, developer or tenant for any violation that 
remains uncured for a period of sixty (60) days after service of the written notice:  

1. The municipality may file a court action pursuant to N.J.S.A. 2A:58-11 alleging a violation or violations 
of the regulations governing the affordable housing unit. If the owner, developer or tenant is adjudged 
by the court to have violated any provision of the regulations governing affordable housing units the 
owner, developer or tenant shall be subject to one or more of the following penalties, at the discretion 
of the court:  

a. A fine of not more than five hundred dollars ($500.00) per day or imprisonment for a period not 
to exceed ninety (90) days, or both, provided that each and every day that the violation 
continues or exists shall be considered a separate and specific violation of these provisions and 
not a continuation of the initial offense;  
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b. In the case of an owner who has rented a very-low, low- or moderate-income unit in violation of 
the regulations governing affordable housing units, payment into the Borough of Freehold 
Affordable Housing Trust Fund of the gross amount of rent illegally collected;  

c. In the case of an owner who has rented a very-low, low- or moderate-income unit in violation of 
the regulations governing affordable housing units, payment of an innocent tenant's reasonable 
relocation costs, as determined by the court.  

2. The municipality may file a court action in the superior court seeking a judgment that would result in 
the termination of the owner's equity or other interest in the unit, in the nature of a mortgage 
foreclosure. Any such judgment shall be enforceable as if the same were a judgment of default of the 
first purchase money mortgage and shall constitute a lien against the low- or moderate-income unit.  

a. The judgment shall be enforceable, at the option of the municipality, by means of an execution 
sale by the sheriff, at which time the low- and moderate-income unit of the violating owner shall 
be sold at a sale price which is not less than the amount necessary to fully satisfy and pay off any 
first purchase money mortgage and prior liens and the costs of the enforcement proceedings 
incurred by the municipality, including attorney's fees. The violating owner shall have his right to 
possession terminated as well as his title conveyed pursuant to the sheriff's sale.  

b. The proceeds of the sheriff's sale shall first be applied to satisfy the First Purchase Money 
Mortgage lien and any prior liens upon the low- and moderate-income unit. The excess, if any, 
shall be applied to reimburse the municipality for any and all costs and expenses incurred in 
connection with either the court action resulting in the judgment of violation or the sheriff's sale. 
In the event that the proceeds from the sheriff's sale are insufficient to reimburse the 
municipality in full as aforesaid, the violating owner shall be personally responsible for the full 
extent of such deficiency, in addition to any and all costs incurred by the municipality in 
connection with collecting such deficiency. In the event that a surplus remains after satisfying all 
of the above, such surplus, if any, shall be placed in escrow by the municipality for the owner and 
shall be held in such escrow for a maximum period of two years or until such earlier time as the 
owner shall make a claim with the municipality for such. Failure of the owner to claim such 
balance within the two-year period shall automatically result in a forfeiture of such balance to 
the municipality. Any interest accrued or earned on such balance while being held in escrow shall 
belong to and shall be paid to the municipality, whether such balance shall be paid to the owner 
or forfeited to the municipality.  

c. Foreclosure by the municipality due to violation of the regulations governing affordable housing 
units shall not extinguish the restrictions of the regulations governing affordable housing units as 
the same apply to the low- and moderate-income unit. Title shall be conveyed to the purchaser 
at the sheriff's sale, subject to the restrictions and provisions of the regulations governing the 
affordable housing unit. The owner determined to be in violation of the provisions of this plan 
and from whom title and possession were taken by means of the sheriff's sale shall not be 
entitled to any right of redemption.  

d. If there are no bidders at the sheriff's sale, or if insufficient amounts are bid to satisfy the First 
Purchase Money Mortgage and any prior liens, the municipality may acquire title to the low- and 
moderate-income unit by satisfying the First Purchase Money Mortgage and any prior liens and 
crediting the violating owner with an amount equal to the difference between the First Purchase 
Money Mortgage and any prior liens and costs of the enforcement proceedings, including legal 
fees and the maximum resale price for which the low- and moderate-income unit could have 
been sold under the terms of the regulations governing affordable housing units. This excess shall 
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be treated in the same manner as the excess which would have been realized from an actual sale 
as previously described.  

e. Failure of the low- and moderate-income unit to be either sold at the sheriff's sale or acquired by 
the municipality shall obligate the owner to accept an offer to purchase from any qualified 
purchaser which may be referred to the owner by the municipality, with such offer to purchase 
being equal to the maximum resale price of the low- and moderate-income unit as permitted by 
the regulations governing affordable housing units.  

f. The owner shall remain fully obligated, responsible and liable for complying with the terms and 
restrictions of governing affordable housing units until such time as title is conveyed from the 
owner.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.200 Appeals. 

Appeals from all decisions of an administrative agent appointed pursuant to this chapter shall be filed in 
writing with the court.  

(Ord. No. 2020/1, § I, 2-3-20) 

19.01.210 Development fees. 

A. Purpose.  

1. In Holmdel Builder's Association v. Holmdel Borough, 121 N.J. 550 (1990), the New Jersey Supreme 
Court determined that mandatory development fees are authorized by the Fair Housing Act of 1985 
(the Act), N.J.S.A. 52:27d-301 et seq., and the State Constitution, subject to the Council on Affordable 
Housing's (COAH's) adoption of rules.  

2. Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the Statewide Non-Residential Development 
Fee Act (C. 40:55D-8.1 through 8.7), COAH is authorized to adopt and promulgate regulations 
necessary for the establishment, implementation, review, monitoring and enforcement of municipal 
affordable housing trust funds and corresponding spending plans. Municipalities that are under the 
jurisdiction of the council or court of competent jurisdiction and have a COAH-approved spending plan 
may retain fees collected from non-residential development.  

3. This section establishes standards for the collection, maintenance, and expenditure of development 
fees pursuant to COAH's regulations and in accordance PL.2008, c. 46, Sections 8 and 32-38. Fees 
collected pursuant to this ordinance shall be used for the sole purpose of providing very low, low- and 
moderate-income housing. This section shall be interpreted within the framework of COAH's rules on 
development fees, codified at N.J.A.C. 5:97-8. (Ord. No. 2008-1503 § 1)  

B. Basic Requirements.  

1. This section shall not be effective until approved by the court, COAH or a successor agency.  

2. Freehold Borough shall not spend development fees until the court, COAH or a successor agency has 
approved a plan for spending such fees (spending plan).  

C. Definitions.  

1. The following terms, as used in this section shall have the following meanings:  
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"Affordable housing development" shall mean a development included in the housing element 
and fair share plan, and includes, but is not limited to, an inclusionary development, a municipal 
construction project or a one hundred (100) percent affordable development.  

"COAH or the council" shall mean the New Jersey Council on Affordable Housing established 
under the Fair Housing Act.  

"Developer" means the legal or beneficial owner or owners of a lot or of any land proposed to be 
included in a proposed development, including the holder of an option or contract to purchase, or 
other person having an enforceable proprietary interest in such land.  

"Development fee" shall mean money paid by a developer for the improvement of property as 
permitted by applicable COAH regulations.  

"Equalized assessed value" shall mean the assessed value of a property divided by the current 
average ratio of assessed to true value for the municipality in which the property is situated, as 
determined in accordance with sections 1, 5, and 6 of P.L.1973, c.123 (C.54:1-35a through C.54:1-35c).  

"Green building strategies" shall mean those strategies that minimize the impact of development 
on the environment, and enhance the health, safety and well-being of residents by producing durable, 
low-maintenance, resource-efficient housing while making optimum use of existing infrastructure and 
community services.  

D. Residential Development Fees.  

1. Imposed Fees.  

a. Within the Borough of Freehold, all residential developers, except for developers of the types of 
development specifically exempted below, shall pay a fee of one and one-half percent of the 
equalized assessed value for residential development provided no increased density is permitted. 
Development fees shall also be imposed and collected when an additional dwelling unit is added 
to an existing residential structure; in such cases, the fee shall be calculated based on the 
increase in the equalized assessed value of the property due to the additional dwelling unit.  

b. When an increase in residential density pursuant to a "d" variance is granted under N.J.S.A. 
40:55D-70d(5) (known as a "d" variance), developers shall be required to pay a "bonus" 
development fee of six percent of the equalized assessed value for each additional unit that may 
be realized, except that this provision shall not be applicable to a development that will include 
affordable housing. If the zoning on a site has changed during the two-year period preceding the 
filing of such a variance application, the base density for the purposes of calculating the bonus 
development fee shall be the highest density permitted by right during the two-year period 
preceding filing of the "d" variance application. Example: If an approval allows four units to be 
constructed on a site that was zoned for two units, the development fees will equal one and one-
half percent of the equalized assessed value on the first two units; and six percent of the 
equalized assessed value for the two non-age-restricted additional units, provided zoning on the 
site has not changed during the two-year period preceding the filing of such a variance 
application.  

2. Eligible Exactions, Ineligible Exactions and Exemptions for Residential Development.  

a. Affordable housing developments and developments where the developer is providing for the 
construction of affordable units elsewhere in the municipality, and/or developments where the 
developer has made a payment in lieu of on-site construction of affordable units, if permitted by 
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ordinance or by agreement with the Borough of Freehold, shall be exempt from development 
fees.  

b. Developments that have received preliminary or final site plan approval prior to the adoption of 
Freehold's first adopted development fee ordinance shall be exempt from the payment of 
development fees, unless the developer seeks a substantial change in the original approval. 
Where a site plan approval is not applicable, the issuance of a zoning and/or building permit shall 
be synonymous with preliminary or final site plan approval for the purpose of determining the 
right to exemption. In all cases, the applicable fee percentage shall be determined based upon on 
the development fee ordinance in effect on the date that the building permit is issued.  

c. In addition to the construction of new principal and/or accessory buildings, development fees 
shall be imposed and collected when an existing structure is demolished and replaced, if the 
expansion is not otherwise exempt from the development fee requirement. The development fee 
shall be calculated on the increase in the equalized assessed value of the new structure. 
Furthermore:  

i. No development fee shall be collected for a demolition and replacement of a residential 
building resulting from a natural disaster.  

ii. No development fee shall be collected for the construction of an "accessory structure" 
which is not a "building" as these terms are defined in the Freehold Borough Administrative 
Code.  

d. Nonprofit organizations which have received tax-exempt status pursuant to Section 501(c)(3) of 
the Internal Revenue Code, providing current evidence of that status is submitted to the 
municipal clerk, together with a certification that services of the organization are provided at 
reduced rates to those who establish an inability to pay existing charges, shall be exempted from 
paying a development fee.  

e. Federal, state, county, and local governments shall be exempted from paying a development fee.  

E. Non-residential Development Fees.  

1. Imposition of Fees.  

a. Within all zoning districts, non-residential developers, except for developers of the types of 
development specifically exempted below, shall pay a fee equal to two and one-half percent of 
the increase in equalized assessed value of the land and improvements, for all new non-
residential construction on an unimproved lot or lots.  

b. Within all zoning districts, non-residential developers, except for developers of the types of 
development specifically exempted, shall also pay a fee equal to two and one-half percent of the 
increase in equalized assessed value resulting from any additions to existing structures to be used 
for non-residential purposes.  

c. Development fees shall be imposed and collected when an existing structure is demolished and 
replaced. The development fee of two and one-half percent shall be calculated on the difference 
between the equalized assessed value of the pre-existing land and improvements and the 
equalized assessed value of the newly improved structure, i.e. land and improvements, and such 
calculation shall be made at the time a final certificate of occupancy is issued. If the calculation 
required under this section results in a negative number, the non-residential development fee 
shall be zero.  

2. Eligible Exactions, Ineligible Exactions and Exemptions for Non-residential Development.  
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a. The non-residential portion of a mixed-use inclusionary or market rate development shall be 
subject to the two and one-half percent development fee, unless otherwise exempted below.  

b. The two and one-half percent fee shall not apply to an increase in equalized assessed value 
resulting from alterations, change in use within existing footprint, reconstruction, renovations 
and repairs.  

c. Non-residential projects that have received a certificate of occupancy or general development 
plan approval or have entered into a developer's agreement or a redevelopment agreement, all 
prior to July 17, 2008 (the effective date of P.L. 2008, c.46), shall be exempt from the payment of 
non-residential development fees, provided that an affordable housing fee of at least one 
percent of the equalized assessed value of the improvements is included in the development 
plan, developer's agreement or redevelopment agreement.  

d. Non-residential developments shall be exempt from the payment of non-residential 
development fees in accordance with the exemptions required as specified in the Form N-RDF 
"State of New Jersey Non-Residential Development Certification/Exemption". Any exemption 
claimed by a developer shall be substantiated by that developer.  

e. A developer of a non-residential development exempted from the non-residential development 
fee shall be subject to the fee at such time the basis for the exemption no longer applies and shall 
make the payment of the non-residential development fee, in that event, within three years after 
that event or after the issuance of the final certificate of occupancy for the non-residential 
development, whichever is later.  

f. If a property which was exempted from the collection of a non-residential development fee 
thereafter ceases to be exempt from property taxation, the owner of the property shall remit the 
fees required pursuant to this section within forty-five (45) days of the termination of the 
property tax exemption. Unpaid non-residential development fees under these circumstances 
may be enforceable by Freehold Borough as a lien against the real property of the owner.  

F. Collection Procedures.  

1. Upon the granting of a preliminary, final or other applicable approval, for a development, the 
applicable approving authority shall direct its staff to notify the borough construction official 
responsible for the issuance of a building permit.  

2. For non-residential developments only, the developer shall also be provided with a copy of Form N-RDF 
"State of New Jersey Non-Residential Development Certification/Exemption" to be completed as per 
the instructions provided. The developer of a non-residential development shall complete Form N-RDF 
as per the instructions provided. The construction official shall verify the information submitted by the 
non-residential developer as per the instructions provided in the Form N-RDF. The tax assessor shall 
verify exemptions and prepare estimated and final assessments as per the instructions provided in 
Form N-RDF.  

3. The construction official responsible for the issuance of a building permit shall notify the local tax 
assessor of the issuance of the first building permit for a development which is subject to a 
development fee.  

4. Within ninety (90) days of receipt of such notification, the borough tax assessor, based on the plans 
filed, shall provide an estimate of the equalized assessed value of the development.  
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5. The construction official responsible for the issuance of a final certificate of occupancy shall notify the 
borough tax assessor of any and all requests for the scheduling of a final inspection on a property 
which is subject to a development fee.  

6. Within ten (10) business days of a request for the scheduling of a final inspection, the borough assessor 
shall confirm or modify the previously estimated equalized assessed value of the improvements of the 
development; calculate the development fee; and thereafter notify the developer of the amount of the 
fee.  

7. Should Freehold Borough fail to determine or notify the developer of the amount of the development 
fee within ten (10) business days of the request for final inspection, the developer may estimate the 
amount due and pay that estimated amount consistent with the dispute process set forth in subsection 
b. of section 37 of P.L.2008, c.46 (C.40:55D-8.6).  

8. Fifty (50) percent of the initially calculated development fee shall be collected at the time of issuance 
of the building permit. The remaining portion shall be collected at the issuance of the certificate of 
occupancy. The developer shall be responsible for paying the difference between the fee calculated at 
building permit and that determined at issuance of certificate of occupancy.  

9. Appeal of Development Fees.  

a. A developer may challenge residential development fees imposed by filing a challenge with the 
county board of taxation. Such a challenge must be made with forty-five (45) days from the 
issuance of the certificate of occupancy. Pending a review and determination by the board, 
collected fees shall be placed in an interest bearing escrow account by Freehold Borough. 
Appeals from a determination of the board may be made to the tax court in accordance with the 
provisions of the State Tax Uniform Procedure Law, R.S.54:48-1 et seq., within ninety (90) days 
after the date of such determination. Interest earned on amounts escrowed shall be credited to 
the prevailing party.  

b. A developer may challenge non-residential development fees imposed by filing a challenge with 
the director of the division of taxation. Pending a review and determination by the director, 
which shall be made within forty-five (45) days of receipt of the challenge, collected fees shall be 
placed in an interest-bearing escrow account by Freehold Borough. Appeals from a 
determination of the director may be made to the tax court in accordance with the provisions of 
the State Tax Uniform Procedure Law, R.S.54:48-1 et seq., within ninety (90) days after the date 
of such determination. Interest earned on amounts escrowed shall be credited to the prevailing 
party.  

G. Affordable Housing Trust Fund.  

1. There is hereby created a separate, interest-bearing affordable housing trust fund to be maintained by 
the chief financial officer of the Borough of Freehold for the purpose of depositing development fees 
collected from residential and non-residential developers and proceeds from the sale of units with 
extinguished controls.  

2. The following additional funds shall be deposited in the affordable housing trust fund and shall at all 
times be identifiable by source and amount:  

a. Payments in lieu of on-site construction of affordable units or of a fraction of an affordable unit, 
where permitted by ordinance or by agreement with the Borough of Freehold;  

b. Funds contributed by developers to make ten (10) percent of the adaptable entrances in a 
townhouse or other multistory attached development accessible;  
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c. Rental income from municipally operated units;  

d. Repayments from affordable housing program loans;  

e. Recapture funds;  

f. Proceeds from the sale of affordable units; and  

g. Any other funds collected in connection with the Freehold Borough's affordable housing 
program.  

3. Interest accrued in the affordable housing trust fund shall only be used to fund eligible affordable 
housing activities approved by the court.  

H. Use of Funds.  

1. The expenditure of all funds shall conform to a spending plan approved by the court, or COAH or its 
successor agency. Funds deposited in the affordable housing trust fund may be used for any activity 
approved by the court to address the Freehold Borough's fair share obligation and may be set up as a 
grant or revolving loan program. Such activities include, but are not limited to: preservation or 
purchase of housing for the purpose of maintaining or implementing affordability controls, housing 
rehabilitation, new construction of affordable housing units and related costs, accessory apartments, a 
market to affordable program, regional housing partnership programs, conversion of existing non-
residential buildings to create new affordable units, green building strategies designed to be cost 
saving and in accordance with accepted national or state standards, purchase of land for affordable 
housing, improvement of land to be used for affordable housing, extensions or improvements of roads 
and infrastructure to affordable housing sites, financial assistance designed to increase affordability, 
administration necessary for implementation of the housing element and fair share plan, or any other 
activity as permitted by the court and specified in the approved spending plan.  

2. Funds shall not be expended to reimburse Freehold Borough for past housing activities.  

3. At least thirty (30) percent of all development fees collected and interest earned on such fees shall be 
used to provide affordability assistance to very-low, low- and moderate-income households in 
affordable units included in the municipal fair share plan. One-third of the affordability assistance 
portion of development fees collected shall be used to provide affordability assistance to those 
households earning thirty (30) percent or less of median income for Housing Region 4, in which 
Freehold is located.  

a. Affordability assistance programs may include down payment assistance, security deposit 
assistance, low interest loans, rental assistance, assistance with homeowners association or 
condominium fees and special assessments, and assistance with emergency repairs. The specific 
programs to be used for affordability assistance shall be identified and described within the 
spending plan.  

b. Affordability assistance to households earning thirty (30) percent or less of median income may 
include buying down the cost of low- or moderate-income units in the municipal fair share plan 
to make them affordable to households earning thirty (30) percent or less of median income. The 
specific programs to be used for very low income affordability assistance shall be identified and 
described within the spending plan.  

c. Payments in lieu of constructing affordable housing units on site, if permitted by ordinance or by 
agreement with the Borough of Freehold, and funds from the sale of units with extinguished 
controls shall be exempt from the affordability assistance requirement.  
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1. Freehold Borough may contract with a private or public entity to administer any part of its housing 
element and fair share plan, including its programs for affordability assistance.  

2. No more than twenty (20) percent of all revenues collected from development fees may be expended 
on administration, including, but not limited to, salaries and benefits for municipal employees or 
consultants' fees necessary to develop or implement a new construction program, prepare a housing 
element and fair share plan, and/or an affirmative marketing program or rehabilitation program.  

d. In the case of a rehabilitation program, the administrative costs of the rehabilitation program 
shall be included as part of the twenty (20) percent of collected development fees that may be 
expended on administration.  

e. Administrative funds may be used for income qualification of households, monitoring the 
turnover of sale and rental units, and compliance with COAH's/court monitoring requirements. 
All other housing rehabilitation costs are considered programmatic and not administrative. Legal 
or other fees related to litigation opposing affordable housing sites or related to securing or 
appealing a judgment from the court are not eligible uses of the affordable housing trust fund.  

I. Monitoring. Freehold Borough shall provide annual reporting of Affordable Housing Trust Fund activity to the 
State of New Jersey, Department of Community Affairs, Council on Affordable Housing or Local Government 
Services, or other entity designated by the State of New Jersey, with a copy provided to Fair Share Housing 
Center and posted on the municipal website, using forms developed for this purpose by the New Jersey 
Department of Community Affairs, Council on Affordable Housing or Local Government Services. The 
reporting shall include an accounting of all Affordable Housing Trust Fund activity, including the sources and 
amounts of funds collected and the amounts and purposes for which any funds have been expended. Such 
reporting shall include an accounting of development fees collected from residential and non-residential 
developers, payments in lieu of constructing affordable units on site (if permitted by ordinance or by 
agreement with the borough), funds from the sale of units with extinguished controls, barrier free escrow 
funds, rental income from borough owned affordable housing units, repayments from affordable housing 
program loans, and any other funds collected in connection with Freehold's affordable housing programs, as 
well as an accounting of the expenditures of revenues and implementation of the spending plan approved by 
the court.  

J. Ongoing Collection of Fees.  

1. The ability for Freehold Borough to impose, collect and expend development fees shall expire with its 
substantive certification or judgment of compliance unless Freehold Borough has filed an adopted 
housing element and fair share plan with COAH or the court, or a successor agency, has petitioned for 
substantive certification, and has received COAH's, or the court, or a successor agency's approval of its 
development fee ordinance.  

2. If Freehold Borough fails to renew its ability to impose and collect development fees prior to the 
expiration of substantive certification/judgment of compliance, it may be subject to forfeiture of any or 
all funds remaining within its municipal trust fund. Any funds so forfeited shall be deposited into the 
"New Jersey Affordable Housing Trust Fund" established pursuant to section 20 of P.L.1985, c.222 
(C.52:27D-320).  

3. Freehold Borough shall not impose a residential development fee on a development that receives 
preliminary or final site plan approval after the expiration of its substantive certification or judgment of 
compliance, nor shall Freehold Borough retroactively impose a development fee on such a 
development. Freehold Borough shall not expend development fees after the expiration of its 
substantive certification or judgment of compliance.  
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REDEVELOPMENT AGREEMENT 
 

  
 
 

By and Between  
 
 

BOROUGH OF FREEHOLD 
a municipal corporation of the State of New Jersey 

 
As Redevelopment Entity 

 
 

and 
 
 

CAPODAGLI PROPERTY COMPANY, LLC 
a limited liability company of the State of New Jersey 

 
As Redeveloper  

 
 
 
 

Dated: January 20, 2025 
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REDEVELOPMENT AGREEMENT 
 
THIS REDEVELOPMENT AGREEMENT (this “Agreement”) is entered into as of the  

20th day of January, 2025 (the “Effective Date”) by and between the BOROUGH OF 
FREEHOLD, a municipal corporation of the State of New Jersey, having its offices at 30 
Mechanic Street, Freehold, New Jersey 07728 (which, together with any successor public body or 
officer hereinafter designated by or pursuant to law, is hereinafter referred to as the “Borough”), 
and CAPODAGLI PROPERTY COMPANY, LLC, a limited liability company of the State of 
New Jersey, having its offices at 201 South Wood Avenue, Linden, New Jersey 07036 and/or an 
affiliate to be formed as an Urban Renewal Entity (hereinafter referred to as the “Redeveloper”, 
together with the Borough, the “Parties” and each individually a “Party”). 
 

W I T N E S S E T H : 
 

WHEREAS, the Local Redevelopment and Housing Law, N.J.S.A. 40A:12A-1 et seq., as 
amended and supplemented (the “Redevelopment Law”), provides a process for municipalities 
to participate in the redevelopment and improvement of areas designated by the municipality as in 
need of redevelopment; and 

 
WHEREAS, by Resolutions No. 136-21 and No. 162-21 adopted on July 19, 2021 and 

September 7, 2021, the Mayor and Council of the Borough (the “Council”) authorized and directed 
the Planning Board of the Borough (the “Planning Board”) to investigate certain properties within 
the Borough and to recommend to the Council whether all or a portion of such properties should 
be designated as an area in need of redevelopment with the power of eminent domain, in 
accordance with the Redevelopment Law, specifically N.J.S.A. 40A:12A-6; and 

 
WHEREAS, by Resolution No. 31-22 adopted on February 7, 2022, the Council 

designated Block 34, Lots 31 and 37, and Block 35, Lots 15, 16, 17, 18, 19, 23, 24, 26, 26.01, 
26.02, 27, 28, 29, 30, 31, and 32 on the official tax map of the Borough as a condemnation area in 
need of redevelopment (the “Redevelopment Area”); and 

 
WHEREAS, by Resolution No. 42-22 adopted on February 7, 2022, the Council caused 

to be prepared a redevelopment plan for the following properties within the Redevelopment Area: 
Block 35, Lots 15, 16, 17, 18, 19, 26.02, 28, 29, 30, 31, and 32 (the “Property”, as further 
described in Exhibit A) entitled the “Downtown Freehold: Hometown Redevelopment Phase 1 
Block 35 Redevelopment Plan” (the “Redevelopment Plan”); and 

 
WHEREAS, by Ordinance #2023/11 adopted February 27, 2023, the Council formally 

adopted the Redevelopment Plan; and 
 
WHEREAS, the Borough issued a Request for Proposals for the Acquisition and 

Redevelopment of Block 35, Lots 15, 16, 17, 18, 19, 26.02, 28, 29, 30, 31, and 32 within the Block 
35 Redevelopment Area (the “RFP”) on March 17, 2023, seeking submissions from prospective 
purchasers/redevelopers for the proposal of a redevelopment project on the Property; and 

WHEREAS, the Borough received nine proposals in response to the RFP from a variety 
of developers, including the Redeveloper, and thoroughly reviewed and vetted the nine proposals 
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and prospective purchasers/redevelopers over the course of several months to determine its 
selection of a developer; and 

 
WHEREAS, the Borough ultimately determined that the Redeveloper would be best suited 

at redeveloping the Property in line with their proposal and supplemented materials supplied to the 
Borough; and 

 
WHEREAS, by Resolution 244-23 adopted on December 18, 2023, the Borough 

designated the Redeveloper as “conditional redeveloper” of the Property for the purpose of 
creating a framework for the negotiation and execution of this Agreement, and authorized the 
execution of a conditional redeveloper’s agreement; and  

 
WHEREAS, the Borough and the Redeveloper entered into that conditional redeveloper’s 

agreement on December 18, 2023 (the “Conditional Redeveloper’s Agreement”); and  
 
WHEREAS, the Borough is the owner of certain lots within the Property identified as 

Block 35, Lots 18, 19, 26.02, and 28 (the “Borough-Owned Property”); and 
 
WHEREAS, the Redeveloper shall acquire from the Borough the Borough-Owned 

Property as further described herein for THREE MILLION THREE HUNDRED THOUSAND 
AND 00/100 DOLLARS ($3,300,000.00) subject to the terms, obligations and conditions as set 
forth in this Agreement and the Purchase and Sale Agreement (as defined herein); and 

 
WHEREAS, Block 35, Lots 15, 16, 17, 29, 30, 31, and 32 are privately owned parcels 

within the Borough (the “Privately-Owned Property”); and  
 
WHEREAS, the Redeveloper shall acquire the Privately-Owned Property; and 
 
WHEREAS, the Redeveloper proposes to redevelop the Property by developing, 

financing, and constructing thereon a six (6) story mixed-use project consisting of four hundred 
(400) residential units, of which sixty (60) shall be designated as Affordable Housing Units 
(defined herein), including a minimum of twelve (12) one bedroom Affordable Housing Units, 
thirty-six (36) two-bedroom Affordable Housing Units, and twelve (12) three-bedroom Affordable 
Housing Units, and three hundred forty (340) shall be market rate units, including a maximum of 
forty-six (46) studio units, two hundred eighty (280) one-bedroom units and twelve (12) two-
bedroom units; six hundred sixty (660) parking spaces, of which five hundred sixty (560) parking 
spaces shall be reserved for, and identified as, resident parking and one hundred (100) spaces 
reserved for, and identified as retail/public/resident parking; open public spaces totaling 
approximately 15,400 square feet, including a water fountain, outdoor dining, and a community 
room; approximately twelve thousand two hundred twenty seven (12,227) square feet of retail 
space; an indoor food court; an amphitheater with a stage; a dog park; appropriate amenities; on-
site and off-site infrastructure; and related improvements, all in accordance with the provisions of 
the Redevelopment Law, the Redevelopment Plan, and the Design Standards (defined herein) 
(collectively, the “Project”); and 

 
 WHEREAS, in order to set forth the terms and conditions under which the Parties shall 

                                                                                                                                                                                               MON-L-000294-25   06/26/2025 4:56:44 PM   Pg 142 of 205   Trans ID: LCV20251864584 



 

4 
4867-0389-7759, v. 14 

carry out their respective obligations with respect to the construction of the Project, and to ensure 
that the redevelopment occurs in a timely manner and in a manner that corrects the conditions of 
the Property that led to the determination by the Borough that the Redevelopment Area met the 
criteria for designation as an area in need of redevelopment, the Parties have determined to execute 
this Agreement pursuant to the provisions of the Redevelopment Plan and Redevelopment Law 
authorizing and directing the execution of this Agreement; and 

 NOW THEREFORE, in consideration of the promises and mutual covenants herein 
contained, the parties hereto do hereby covenant and agree, each with the other, as follows: 

ARTICLE I 
DEFINITIONS AND INTERPRETATIONS 

 SECTION 1.01. Definitions.  As used in this Agreement, works that are capitalized, and 
which are not the first word of a sentence, are defined terms.  Terms listed below in the singular 
form shall include the plural and words listed in the plural shall include the singular.  Whenever 
the context may require, any pronoun that is used in this Agreement shall include the corresponding 
masculine, feminine and neuter.  All references to Sections, Articles or Exhibits shall refer to 
Sections, Articles or Exhibits in this Agreement unless otherwise specified. Unless specifically 
provided otherwise or the context otherwise requires, the following terms shall have the meanings 
ascribed to such terms below. 
 
 (a)   The following terms shall have the meanings ascribed to them in the Recitals to this 
Agreement: 
 
Agreement      Privately-Owned Property     
Borough      Project  
Borough-Owned Property    Property  
Conditional Redeveloper’s Agreement  Redeveloper 
Council      Redevelopment Area 
Effective Date     Redevelopment Plan 
Party/Parties      Redevelopment Law 
Planning Board     RFP 
 
 (b) The following terms shall have the definitions ascribed to them herein: 
 

“Acquisition Notice” is defined in Section 17.02(a). 

“Affiliate” means with respect to any Person, any other Person directly or indirectly 
controlling or controlled by, or under direct or indirect common control with, such Person.  For 
purposes of this definition, the term “control,” including the correlative meanings of the terms 
“controlled by” and “under common control with,” as used with respect to any Person, shall mean 
the possession, directly or indirectly, of the power to direct or cause the management polices of 
such Person.  

“Affordable Housing Deed Restriction” is defined in Section 3.03. 
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“Affordable Housing Unit(s)” is defined in Section 3.02.  

“Applicable Law(s)” shall mean any and all federal, State, and local laws, rules, 
regulations, statutes and ordinances applicable to the Project.  

“Borough Costs” means all reasonable out-of-pocket costs and/or expenses incurred by 
the Borough in connection with the Project, which shall include, but not be limited to, staff time, 
and fees and costs of any professional, consultant, contractor or vendor engaged by the Borough, 
including attorneys, environmental consultants, engineers, technical consultants, architects, 
planners, and financial consultants, among others. 

“Borough Indemnified Parties” means the Borough and its officers, elected officials, 
Affiliates, agents, employees, contractors, boards, departments, officials and consultants and their 
respective successors and assigns.  

  “Business Day” means any day of the week except Saturdays, Sundays and federal 
holidays. 

  “CEA” is defined in Section 5.05. 

“Certificate of Completion” means a certificate, in the form attached as Exhibit B, issued 
by the Borough at such time or times, in its reasonable determination, that the Redeveloper has 
Completed construction of the Project in accordance with the requirements of this Agreement. 

“Certificate of Occupancy” means the certificate provided for at N.J.S.A. 52:27D-133, 
whether temporary or permanent, indicating that the construction has been completed in 
accordance with the applicable construction permit, the applicable Ordinances of the Borough, the 
State of New Jersey Uniform Construction Code, and any other ordinance or regulation 
implementing the State of New Jersey Uniform Construction Code. In addition to same, the 
Borough’s obligation to issue a Certificate of Occupancy is contingent upon the Redeveloper’s 
compliance with additional conditions set forth in this Agreement.   

“Claims” is defined in Section 13.01. 

“Commence[ment of] Construction” means the undertaking of any actual physical 
construction of any portion of the Project, including but not limited to site preparation, 
Redeveloper’s Remediation, construction of new structures or construction or upgrading of 
infrastructure. 

 “Complet[e], [ed] or [ion]” means with respect to the Project, or any portion thereof, that 
(a) all work related to the Project, or a portion thereof, has been completed, acquired and/or 
installed in accordance with this Agreement, the Redevelopment Plan and any amendments 
thereto, and in compliance with Applicable Laws so that the Project, or any portion thereof that 
has been completed, may be used and operated under the applicable provisions of this Agreement 
(b) all Governmental Approvals required for the Property are in full force and effect, and (c) such 
“Completion” has been evidenced by a written notice provided by the Redeveloper (with respect 
to the Project, or any portion thereof) in the form of Exhibit 1 to the form of Certificate of 
Completion. 
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“Completion Date” means the date that the Certificate of Completion is issued. 

“Concept Plan” means the concept plan, architectural design requirements and Design 
Standards for the development of the Project, attached hereto as Exhibit C, as may be revised 
with the Borough’s consent.  

“Condemnation Costs” means the costs and expenses incurred by the Borough in 
connection with (a) the acquisition, ownership, and possession of any Designated Acquisition 
Parcel (as defined herein), or any interest therein, whether by negotiated purchase and sale or by 
the exercise of the Borough’s power of eminent domain; or (b) the elimination of any rights or 
interests in any Designated Acquisition Parcel to the extent that such interests are inconsistent with 
the Project. Condemnation Costs shall include, without limitation:  (i) all costs arising out of or in 
connection with the actual or threatened exercise of the power of eminent domain by the Borough, 
whether or not an action is commenced, a declaration of taking is recorded, or title is actually 
acquired by the Borough; (ii) all costs and expenses of the Borough (including but not limited to 
reasonable attorneys’ fees) arising out of or in connection with site inspection, good faith 
negotiations, title investigation, survey, environmental investigation and remediation (not 
attributable to any aspect of environmental remediation or other work undertaken by, or 
negotiations with PSE&G), appraisal or litigation, which costs and expenses have not otherwise 
been included in the Borough Costs paid or payable by Redeveloper; (iii) without limiting the 
generality of the foregoing, the price paid or to be paid to Designated Acquisition Parcel owners, 
which shall be the just compensation value determined by the condemnation process either in bona 
fide negotiations with the Designated Acquisition Parcel owner or as a result of the proceedings 
before the condemnation commissioners or the court; (iv) the amount paid to compromise or settle 
any claim for just compensation (as to which the Borough agrees that the Borough will not settle 
or compromise any claim without the Redeveloper’s consent); (v) all relocation costs, including 
the costs of obtaining any required approval of or amendment to the WRAP; and (vi) all reasonable 
out-of-pocket costs and professional fees not otherwise set forth above incurred in complying with 
N.J.S.A. 40A:12A-8(c) and N.J.S.A. 20:3-18, including, but not limited to, professional services, 
attorneys’ fees, expert fees, inspections, appraisals, environmental investigations, court deposits 
(required by N.J.S.A. 20:3-18) and court costs and fees associated with bona-fide negotiations, 
commissioner’s hearings, court proceedings and challenges to the condemnation, to the extent not 
otherwise included in the Borough Costs paid or payable by Redeveloper.      

“Condemnation Costs Account” means a dedicated, interest-bearing escrow account 
established and maintained by the Borough in which Redeveloper shall from time to time deposit 
funds to cover Condemnation Costs. 

“Condemnation Counsel” is defined in Section 17.05. 

“Condemnation Deposit” means the Initial Condemnation Deposit (as defined herein) and 
the Subsequent Condemnation Deposit. 

“Conditions Precedent” is defined in Section 10.01.  

“Controls” is defined in Section 5.05. 
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“Declaration” is defined in Section 9.02 hereof and the form of which is attached hereto 
as Exhibit D.  

“Declaration of Reverter” is defined in Section 15.02(2)(f). 

“Deed” is defined in Section 15.02(2)(f). 

“Deed-Restriction Period” is defined in Section 3.03. 

“Design Standards” means the construction standards for the Project set forth in Exhibit 
E.  

Designated Acquisition Parcel” is defined in Section 17.02(a). 

“Eminent Domain Act” means the utilization of condemnation by the Borough pursuant 
to the procedures set forth in the Eminent Domain Act, N.J.S.A. 20:3-1 et seq., and the rules and 
regulations promulgated thereunder. 

“Environmental Laws” means any present or future applicable common law, federal, state 
or local law, statute, rule, regulation, order, ordinance, code, consent decree, judicial or 
administrative order or decree, directive, judgment or other such legal requirement, related to the 
use, handling, processing, generation, treatment, storage, disposal, transportation, or release of 
Hazardous Substances to the environment and the related protection of human health and the 
environment, including, without limitation, the Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. §9601, et seq. (“CERCLA”); Resource Conservation 
and Recovery Act, 42 U.S.C. §6901, et seq. (“RCRA”);  Site Remediation Reform Act, N.J.S.A. 
58:10C-1, et seq.; Brownfield and Contaminated Sites Remediation Act, N.J.S.A. 58:10B-1, et 
seq.; Industrial Site Recovery Act, N.J.S.A. 13:1K-6, et seq. (“ISRA”); New Jersey Spill 
Compensation and Control Act, N.J.S.A. 58:10-23.11, et seq. (the “Spill Act”); Underground 
Storage of Hazardous Substances Act, N.J.S.A. 58:10A-21, et seq.; Water Pollution Control Act, 
N.J.S.A. 38:10A-1, et seq.; Solid Waste Management Act, N.J.S.A. 13:1E-1, et seq. (“SWMA”); 
Administrative Requirements for the Remediation of Contaminated Sites (“ARRCS”),  N.J.A.C. 
7:26C; Remediation Standards Rules, N.J.A.C. 7:26D; and the Technical Requirements for Site 
Remediation, N.J.A.C. 7:26E, and any other such laws, ordinances, rules, regulations, court orders, 
judgments, guidance documents or policies which have been published by the NJDEP or USEPA, 
and common law which govern (a) the existence, cleanup and/or remedy of any Hazardous 
Substances on the subject properties; (b) the protection of the environment from spilled, deposited 
or otherwise discharged Hazardous Substances; or (c) the control, use, generation, transport, 
treatment, removal, storage, discharge or recovery of Hazardous Substances. 

“Environmental Reporting” is defined in Section 5.03. 

“Estoppel Certificate” is defined in Section 4.19. 

“Event of Default” is defined in Section 15.01. 

“Excepted Claims” is defined in Section 13.02.  
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“Final Site Plan” is defined in Section 7.01. 

“Final Site Plan Approval” is defined in Section 7.01. 

 "Force Majeure Event" means causes that are beyond the reasonable control and not 
substantially due to the fault or negligence of the Party seeking to excuse delay or failure of 
performance of an obligation hereunder by reason thereof, including, but not limited to, third-party 
litigation that enjoins implementation of the Project; declarations of public emergency; acts of 
nature (as to weather-related events, limited to severe and unusual events or natural occurrences 
such as hurricanes, tornadoes, earthquakes, and floods); acts of the public enemy; acts of terrorism; 
acts of war (whether or not declared); fire; epidemics; quarantine restrictions; blackouts, power 
failures, or energy shortages; and governmental embargoes; strikes or similar labor action by 
equipment or material suppliers or transporters, or unavailability of necessary building materials 
(provided that Redeveloper has no commercially reasonable alternatives to avoid the impact 
thereof on the progress of the Project). 
  
 “Governmental Approval(s)” means all necessary reviews, consents, opinions, permits 
or other approvals of any kind legally required by any federal, state, county or local Governmental 
Body or quasi-governmental entity having jurisdiction over any aspect of the implementation or 
construction of the Project in accordance with the Redevelopment Plan and this Agreement, 
required to Commence Construction.   

“Governmental Body”  means the federal government, the State, any state or other  
political subdivision thereof, and any entity exercising executive, legislative, judicial, regulatory 
or administrative functions of or pertaining to government and any other governmental entity with 
authority or jurisdiction over any part of the permitting, Redeveloper’s Remediation, construction 
or operation of the Project or the Property, or pursuant to Environmental Laws including without 
limitation, the Planning Board and the NJDEP. 

“Hazardous Substance” shall mean any substance which is or contains (i) any “hazardous 
substance” as now or hereafter defined in § 101(14) of CERCLA, or any regulations promulgated 
under CERCLA; (ii) any “hazardous waste” as now or hereafter defined in RCRA, or regulations 
promulgated under RCRA; (iii) any substance, waste or material regulated by ISRA, the Spill Act, 
the SWMA, or any regulations promulgated thereunder;  (iv) any substance regulated by the Toxic 
Substances Control Act, 15 U.S.C. § 2601 et seq.; (v) gasoline, diesel fuel, or other petroleum 
hydrocarbons; (vi) asbestos and asbestos containing materials, in any form, whether friable or non-
friable; (vii) polychlorinated biphenyls; (viii) radon gas; and (ix) any additional substances or 
materials which are now or hereafter determined, classified or considered to be hazardous, toxic 
or subject to regulation and that may need to be specially treated, handled, and/or removed from 
the Property pursuant to Environmental Laws (Defined terms used in this definition are defined in 
the definition of Environmental Laws). 

“Holder(s)” means the holder of any Mortgage excluding entities affiliated with the 
Redeveloper or members thereof. 

“Holder’s Option” is defined in Section 16.05(1).  
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“Indoor Amenities” is defined in Section 2.08(a). 

“Infrastructure Improvements” shall mean the preparation and installation on, in, under 
and to the Property of any on-site or off-site infrastructure required by the Planning Board as a 
condition of land use approvals. 

“Initial Condemnation Deposit” means a deposit of funds into the Condemnation Costs 
Account by the Redeveloper at the time Redeveloper delivers the Acquisition Notice, in an amount 
equal to the Borough’s reasonably estimated costs, expenses and professional fees to be incurred 
in connection with the site investigation and valuation of a Designated Acquisition Parcel, except 
that no such deposit shall include Borough Costs otherwise paid or payable by Redeveloper 
pursuant to this Agreement.  “Initial Condemnation Deposit” shall also be deemed to include all 
subsequent postings or deposits by Redeveloper of additional funds as may be required hereunder 
prior to the Subsequent Condemnation Deposit.   

“LSRP” shall mean the Licensed Site Remediation Professional. 

“Mortgage” means any security interest, evidenced by a written instrument, encumbering 
the Property, or any portion thereof, that secures the performance of obligations or the payment of 
debt, including, without limitation, any grant of, pledge of, or security interest in, any collateral, 
or any grant, directly or indirectly, of any deed of trust, mortgage or similar instrument or any 
other security whatsoever.   

“Municipal Land Use Law” means N.J.S.A. 40:55D-1 et seq., as amended and 
supplemented. 

“NJDEP” means the New Jersey Department of Environmental Protection. 

“Offer” is defined in Section 17.03(a). 

“Outdoor Amenities” is defined in Section 2.08(b).  

“Permitted Transfers” is defined in Section 12.02. 

“Person” means any individual, sole proprietorship, corporation, partnership, joint 
venture, limited liability company or partnership, trust, unincorporated association, urban renewal 
entity, institution, public or governmental body, or any other entity.   

“Progress Meetings” is defined in Section 6.01. 

“Progress Report” means a written report in the form attached hereto as Exhibit F which 
sets forth a description of activities completed, the activities anticipated to be undertaken prior to 
the next monthly Progress Report, the status of all Governmental Approvals, an explanation of 
each activity, if any, which is showing delay, a description of current and anticipated delaying 
factors and their estimated impact on performance of other activities and Completion Dates in the 
Project Schedule and an explanation of corrective action taken or proposed.   

“Prohibited Transfers” is defined in Section 12.01. 
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“Project Funds” is defined in Section 16.08. 

“Project Schedule" means the schedule for the design, permitting, financing, construction 
and completion of the Project by the Redeveloper, as set forth in Exhibit G hereto. 

“Project Team” is defined in Section 9.04(b). 

“Purchase and Sale Agreement” means an agreement, substantially in the form attached 
hereto as Exhibit H.  

“RAO” shall mean a “Response Action Outcome” or “RAO” as those terms are defined in 
the Brownfield and Contaminated Site Remediation Act, N.J.S.A. 58:10B-1 et seq., and the 
regulations promulgated thereunder. 

“RAP” is defined in Section 5.05. 

“Redeveloper Covenants” is defined in Section 9.01. 

“Redeveloper Event of Default” means, with respect to the Redeveloper, an Event of 
Default as defined in Section 11.01. 

“Redeveloper’s Remediation” shall have the meaning set forth in Section 5.02. 

“Remedial Action” shall have the meaning given to such term under Environmental Laws 
and shall consist of those actions undertaken in connection with the Project necessary to obtain 
one or more RAOs, conducted in accordance with applicable Environmental Laws.      

“Remedial Action Workplan” shall have the meaning given to such term under 
Environmental Laws, including a written plan describing the intended process for conducting any 
Remedial Action to be undertaken in connection with the Project, which will be prepared and 
approved by the LSRP, in accordance and compliance with applicable Environmental Laws. 

“Remedial Investigation” shall have the meaning given to such term under Environmental 
Laws, and may include data collection, site characterization, sampling, monitoring, and the 
gathering of any other sufficient and relevant information necessary to determine the necessity of 
Remedial Action, conducted in accordance with applicable Environmental Laws.  

“Subsequent Condemnation Deposit” means a deposit of funds into the Condemnation 
Costs Account by Redeveloper, or with the Borough’s prior consent, which shall not be 
unreasonably withheld or conditioned, the posting of an irrevocable letter of credit in form and 
substance and issued by an underwriter acceptable to the Borough in its sole discretion, in either 
case, in an amount equal to one hundred percent (100%) of the appraised value of a Designated 
Acquisition Parcel as evidenced by the appraisal approved by Redeveloper as hereafter set forth.  
“Subsequent Condemnation Deposit” shall also be deemed to include all subsequent postings or 
deposits by Redeveloper of additional funds as may be required hereunder in connection with the 
acquisition of a Designated Acquisition Parcel.  
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“Subsequent Redeveloper” shall mean a responsible Person to whom the Redeveloper 
has transferred all or a portion of its rights to the Project pursuant to Article XII of this Agreement. 

“Subsequent Redevelopment Agreement” shall have the meaning set forth in Section 
16.05(1)(a). 

“Third Party” means a Person or entity, including but not limited to a governmental 
entity, other than (a) the Borough; (b) any agent, employee, agency, board, elected official or 
representative of the Borough; (c) Redeveloper; (d) any member, shareholder, partner, officer, 
representative, employee or agent of Redeveloper; or (e) any entity owned or Controlled by, under 
common Control with, or that owns or Controls, Redeveloper or any member, shareholder or 
partner of Redeveloper. 

“Title Insurance Commitments” is defined in Section 17.08. 

“Title Objections” is defined in Section 17.08. 

 “Transfer” means any transaction by which a Transferee, as that term is defined herein, 
obtains an interest in the Property, the Project, the Redeveloper or this Agreement or any portion 
thereof, by means or methods including, but not limited to, conveyance, transfer, lease, 
encumbrance, acquisition or assignment through sale, merger, consolidation, reorganization, 
assignment, foreclosure or otherwise, including the appointment of a trustee in bankruptcy or 
assignee for the benefit of creditors.  

 “Transferee” means any party to whom an interest in the Property, the Project, the 
Redeveloper or this Agreement, or any portion thereof, is conveyed, transferred, leased, 
encumbered, acquired or assigned, by sale, merger, consolidation, reorganization, assignment, 
foreclosure or otherwise, including a trustee in bankruptcy or assignee for the benefit of creditors. 

 “Transition Period” is defined in Section 16.05(1). 

“UHAC” means the Uniform Housing Affordability Controls, N.J.A.C. 5:80-26.1, et seq., 
as may be amended, or any successor laws or regulations.  

“USEPA” shall mean the United States Department of Environmental Protection.  

“Utilities” means municipal water, sanitary sewer and storm water facilities and natural 
gas, electricity, and voice and data transmission facilities. 

“WRAP” means the “Workable Relocation Assistance Program”, as defined in N.J.S.A. 
52:31B-5 et seq., and as applicable pursuant to the Relocation Assistance Act, N.J.S.A. 20:4-1. 

SECTION 1.02. Interpretation and Construction.  In this Agreement, unless the context 
otherwise requires: 
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(a) The terms "hereby", "hereof", "hereto", "herein", "hereunder" and any similar 
terms, as used in this Agreement, refer to this Agreement, and the term "hereafter" means after, 
and the term "heretofore" means before the date of delivery of this Agreement. 

(b) Words importing a particular gender mean and include correlative words of every 
other gender and words importing the singular number mean and include the plural number and 
vice versa. 

(c) Words importing persons mean and include firms, associations, partnerships 
(including limited partnerships), trusts, corporations, limited liability companies and other legal 
entities, including public or governmental bodies, as well as natural persons. 

(d) Any headings preceding the texts of the several Articles and Sections of this 
Agreement, and any table of contents or marginal notes appended to copies hereof, shall be solely 
for convenience of reference and shall not constitute a part of this Agreement, nor shall they affect 
its meaning, construction or effect. 

(e) Unless otherwise indicated, all approvals, consents and acceptances required to be 
given or made by any Person or Party hereunder shall not be unreasonably withheld, conditioned, 
or delayed. 

(f) Each right of the Borough to review or approve any actions, plans, specifications, 
or other obligations of the Redeveloper hereunder shall be made by the Borough official(s) with 
legal authority to conduct such review or grant such approvals.  Any review contemplated by this 
Agreement shall be made in a timely manner.  Upon request of the Redeveloper, the Borough shall 
inform the Redeveloper of all officials with the required authority.  

ARTICLE II 
IMPLEMENTATION OF PROJECT  

SECTION 2.01. Purpose.  The purpose of this Agreement is to set forth the respective 
rights, obligations, conditions and agreements of the Borough and Redeveloper in connection with 
the development of the Property by the Redeveloper.   

SECTION 2.02. Designation of Redeveloper.  The Redeveloper is hereby designated as 
the exclusive redeveloper of parcels referred to herein as the Property. The Redeveloper shall have 
the exclusive right to redevelop and implement the Project on the Property in accordance with the 
terms and conditions of this Agreement, the Redevelopment Plan, all Governmental Approvals, 
all Applicable Laws, and all Environmental Laws. The Parties acknowledge and agree that the 
designation of Redeveloper and the rights and obligations under this Agreement shall be subject 
to Redeveloper’s acquisition of the Borough-Owned Property pursuant to the Purchase and Sale 
Agreement, as well as Redeveloper’s acquisition of the Privately-Owned Property. 

SECTION 2.03. The Project. The Project shall be designed and constructed in accordance 
and conformance with the Concept Plans, the Redevelopment Plan, this Agreement, all 
Governmental Approvals, all Applicable Law, and all Environmental Laws.  
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SECTION 2.04. Property Acquisition by the Redeveloper. Simultaneous with the 
execution hereof, the Parties shall execute a Purchase and Sale Agreement, for the Borough-
Owned Property.  Upon the occurrence of an event of default under the Purchase and Sale 
Agreement or this Agreement resulting in the termination of the Purchase and Sale Agreement and 
this Agreement, title to the Borough-Owned Property, to the extent transferred to Redeveloper, 
shall revert back to the Borough without any further act on the Borough’s part but with  payments 
or reimbursements to Redeveloper, in accordance with the terms of the Purchase and Sale 
Agreement.  Upon such termination and reverter, the Redeveloper shall restore the Borough-
Owned Property to the condition it was prior to acquisition by the Redeveloper subject to approval 
by the Borough. The fee interest in the Borough-Owned Property granted under the Purchase and 
Sale Agreement and corresponding deed shall, in addition to the conditions provided for in this 
Agreement and the Purchase and Sale Agreement (as applicable), be subject to those 
encumbrances that exist on title. The Redeveloper shall also acquire the Privately-Owned Property 
within twelve (12) months after Redeveloper has received all Governmental Approvals. 

SECTION 2.05. Infrastructure Improvements.   

 (a) Redeveloper acknowledges that Infrastructure Improvements will be required in 
connection with the Project and agrees that it is the Redeveloper’s sole responsibility to undertake 
the construction thereof, subject to the terms hereof.  Redeveloper will design and construct the 
Infrastructure Improvements in a good and workmanlike manner and materially in accordance with 
all Applicable Laws.  Redeveloper acknowledges the presence of certain existing utility structures, 
including but not limited to, electric power transmission lines, sewer transmission conduits or 
pipes, water lines or pipes, storm sewers, telephone transmission lines, television cable lines and 
other utilities, and agrees to undertake the appropriate measures to negotiate with, acquire, relocate 
or otherwise address the existence of these utilities and easements therefor, in order to complete 
the Project as provided by this Agreement.  Redeveloper shall also be responsible for providing, 
at Redeveloper’s sole cost and expense, all sidewalks, curbs, streetscape improvements, 
ornamental street lights, street trees, brick paver sidewalks, brick paver crosswalks, bicycle 
racks/storage, trash receptacles and benches, street lighting, and on- and off-site traffic controls 
and road improvements, for the Project or required as a result of the impacts of the Project, all to 
the extent required pursuant to the Final Site Plan Approval. Final Site Plan Approval may be 
conditioned upon other on-site and off-site improvements specific to the Project, consistent with 
the authority of the Planning Board and consistent with the Municipal Land Use Law.  Redeveloper 
agrees to provide performance and maintenance bonds as required by the Planning Board, 
consistent with the authority of the Planning Board under the Municipal Land Use Law.  The 
Borough makes no representation that the necessary infrastructure to support the Project exists at 
the Property; any infrastructure needed for the Project is to be constructed at Redeveloper’s sole 
cost and expense.  
 
 (b) All Infrastructure Improvements shall be completed: (i) prior to the issuance of the 
first Certificate of Occupancy for the Project; or (ii) at such later time as may be approved by the 
Borough Engineer, in his reasonable discretion. 
 
 SECTION 2.06. Energy Efficient Components. The Redeveloper shall use commercially 
reasonable efforts to incorporate energy efficient design components and building materials 
throughout the Project in accordance with the U.S. Green Building Council guidelines. 
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SECTION 2.07. Charging Stations. There shall be a minimum of two (2) electric car 

charging stations on the Property.   
 
SECTION 2.08. Amenities. The Project shall include the following indoor and outdoor 

amenities: 
 
(a) Indoor Amenities: The Project shall include, at minimum, a golf simulator, an 

indoor fitness center, game room, business center, yoga studio, community room/lounge, 
mailroom, bicycle storage for approximately 40 bicycles, a mailroom, business center, golf 
simulator, fitness center, yoga/pilates studio, spin class room, child activity room and covered 
parking for the approximately six hundred and sixty (660) parking spaces (collectively, the 
“Indoor Amenities”) all in accordance with the Concept Plans and Design Standards.  

 
(b) Outdoor Amenities. The Project shall include, at minimum,  an outdoor fitness 

center, an in-ground pool and seating area property sized to accommodate the occupancy of the 
Project, a courtyard with barbecue grilling equipment, yard and table games, and outdoor dining 
capabilities (collectively, the “Outdoor Amenities”) all in accordance with the Concept Plans and 
Design Standards. 

 
(c) Public Plaza.  The Project shall include a public plaza as described in the Concept 

Plan which plaza shall be the subject of an easement providing for access to the public in perpetuity 
and addressing any other matters deemed important by the Parties. 

 
SECTION 2.09. Local Contractors and Laborers.  
 
(a) Bidding.  The Borough recognizes the many benefits of employing a well-trained 

and well-compensated workforce and expresses its preference that the Redeveloper employ 
recognized union labor wherever possible. The Redeveloper agrees that once they receive bids 
from the various building trade sub-contractors, they will give labor a “last look” at the proposals 
they have received to determine if any union shop sub-contractor wishes to provide a competitive 
quote. If the union shop sub-contractor pricing is less than that provided by a non-union shop, the 
job shall be awarded to the union shop.    

 
 (b)  Minority Owned Business Enterprise and Woman Owned Business Enterprise 
Participation. The Redeveloper agrees that it shall use good faith efforts to award twenty-five per 
centum (25%) of the value of all subcontracts to Minority Owned Business Enterprises and/or 
Woman Owned Business Enterprises, as such terms are defined by the New Jersey Department of 
Labor. 

 (c)    Local Employment. Redeveloper shall use good faith efforts to exceed the goal 
that 51% or more of the employees involved in the construction of the project will be residents of 
the Borough of Freehold.  To satisfy this good faith requirement, Redeveloper shall: 1) comply 
with the other requirements set forth in this Article; 2) participate in at least two job fairs; and 3) 
perform outreach and coordinate with relevant Borough and County of Monmouth employment 
related offices when employment opportunities become available.  
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 (d)   Pre-Apprenticeship. Redeveloper shall use good faith efforts to coordinate with 
the relevant Borough and County of Monmouth employment related offices to develop a pipeline 
of workers that will ultimately be able to apply for union apprenticeship. 

ARTICLE III 
AFFORDABLE HOUSING 

SECTION 3.01. Affordable Housing Obligation.  Redeveloper understands that 
construction of the Project will result in an affordable housing obligation under UHAC and all 
other Applicable Laws.    

 
SECTION 3.02. Affordable Housing Units.   
 
(a) Fifteen percent (15%) of the total residential units (a total of sixty (60)) constructed 

shall be Affordable Housing Units as further described herein in this Article III (the “Affordable 
Housing Units”), in conformity with the UHAC, the Redevelopment Plan, the Borough’s Fair 
Share Housing Agreement, this Agreement, and all Applicable Law(s). 

 
 (b) The breakdown of the Affordable Housing Units shall be in accordance with the 
Affordable Housing Table below, which units shall be dispersed throughout the Project so as to be 
indistinguishable from the market rate units. The location of the Affordable Housing Units shall 
be set forth in the Planning Board Application. 
 

Affordable Housing Table 
 

 Income level 

Bedroom Type Very Low Low Moderate Total 

STUDIO or 1 BR 6 0 6 12 

2 BR 2 16 18 36 

3 BR 0 6 6 12 

Total 8 22 30 60 

% 13.3% 36.7% 50% 100% 

 
SECTION 3.03. Requirement to Construct.  The requirement to construct the Affordable 

Housing Units and the construction thereof will be tracked on an ongoing basis as Governmental 
Approvals are obtained and construction of the Project is implemented.  The Redeveloper shall 
have an obligation to deed restrict the Affordable Housing Units as very low, low or moderate-
income Affordable Housing Units for a period of forty (40) years commencing upon the date on 
which the first eligible household certified by the Administrative Agent (as defined herein) 
occupies the respective Affordable Housing Unit (the “Deed-Restriction Period”). The deed 
restriction shall be substantially in the form of Exhibit I (the “Affordable Housing Deed 
Restriction”) and the final form of the Affordable Housing Deed Restriction shall be provided to 
the Borough and the Borough’s Administrative Agency for its review for compliance with the 
UHAC and all other Applicable Laws prior to recordation.  The Redeveloper shall record the 
Affordable Housing Deed Restriction prior to the issuance of any Certificate of Occupancy for the 
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Project.  The cost of such recordation shall by borne by the Redeveloper. At the conclusion of the 
minimum forty (40) year period, the affordable housing restrictions and requirements set forth 
herein may only be terminated upon the consent of the Borough Council, by resolution.  

 
SECTION 3.04. Redeveloper’s Obligation.  Redeveloper’s obligation includes, but is not 

limited to, the Redeveloper’s obligation to comply with phasing requirements, bedroom 
distribution requirements, very low/low/moderate income split requirements, pricing 
requirements, affirmative marketing requirements, candidate qualification and screening 
requirements, and deed restriction requirements, all as set forth in the UHAC and as further 
described herein.  

 
SECTION 3.05. Administrative Agent.  Redeveloper shall contract with the Borough’s 

Administrative Agent (“Administrative Agent”) who shall have the responsibility for the 
administration of the Affordable Housing Units and Redeveloper shall have the obligation to pay 
all costs associated with properly deed restricting the Affordable Housing Units in accordance with 
UHAC and other Applicable Laws for the Deed-Restriction Period. Redeveloper shall work with 
the Administrative Agent to comply with any affordable housing monitoring requirements 
imposed by the UHAC, all other Applicable Laws, and/or court. Redeveloper shall provide, within 
thirty (30) days of written notice, detailed information requested by the Borough or the 
Administrative Agent concerning Redeveloper’s compliance with UHAC, the Redevelopment 
Plan, and other Applicable Laws. 

 
SECTION 3.06. Bedroom Mix.  The bedroom distribution for the Affordable Housing 

Units shall be in conformity with the UHAC and all other Applicable Laws.  
 
SECTION 3.07. Income Mix.  The income mix for the Affordable Housing Units shall be 

in conformity with the UHAC and all other Applicable Laws. 
 
SECTION 3.08. Unit Distribution.  The Affordable Housing Units with rents set for low, 

very low and moderate-income households shall be distributed among each bedroom size on a 
prorated basis.  

 
SECTION 3.09. Quality.  The quality of construction and materials, as well as fixtures 

and appliances, in the Affordable Housing Units shall be of the same as the market rate units in 
the Project.  

 
SECTION 3.10. Priority.  Redeveloper’s obligations with regard to the Affordable 

Housing Units shall be implemented in accordance and compliance with Applicable Law(s) and 
the terms of this Agreement.  

 
ARTICLE IV 

CONSTRUCTION OF PROJECT 
 

 SECTION 4.01.  The Project. The Project shall be constructed by the Redeveloper in 
accordance with this Agreement, the Final Site Plan, Redevelopment Plan, all Governmental 
Approvals and Applicable Laws unless otherwise agreed to in writing by the Borough in its sole 
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and absolute discretion.  Construction practices and hours shall be in accordance with Borough 
Ordinances, which are available at the Borough Building Department or through the Borough 
Clerk.  

SECTION 4.02.  Scope of Undertaking.  Except as expressly provided herein, the 
services and responsibilities undertaken by the Redeveloper hereunder include all aspects of the 
design, development, and construction of the Project, including without limitation, all design, 
engineering, permitting and administrative aspects, the performance of or contracting for and 
administration and supervision of all physical work required in connection with the Project, 
arrangement for interim and final inspections and any other actions required to satisfy the 
requirements of any applicable Governmental Approvals, the administration, operation and 
management, or contracting for the administration, operation and management of the Project and 
all aspects of funding the Project, including equity funding and construction, interim and 
permanent financing, all at the sole cost and liability of the Redeveloper. 

 SECTION 4.03.  The Project Schedule. Redeveloper will diligently implement and 
Complete the Project in accordance with the Project Schedule, subject to the terms of this 
Agreement and subject only to relief resulting from events of Force Majeure.  The Parties agree 
and acknowledge that adherence to the Project Schedule is of the essence in this Agreement.  
Notwithstanding the Project Schedule, Redeveloper may attempt to implement each task whenever 
possible earlier than the dates set forth for such tasks in the Project Schedule.   

SECTION 4.04. Commencement of Redevelopment Project.  Redeveloper agrees that 
Commencement of Construction shall occur in accordance with the Project Schedule and shall 
progress in accordance with the time frames set forth in the Project Schedule.  After 
Commencement of Construction, Redeveloper will thereafter diligently and continuously 
prosecute construction of the Project to completion in accordance with the Project Schedule. 

SECTION 4.05. Modification of Project Schedule. In the event that the Redeveloper is 
unable, for reasonable cause, to comply with any time frame set forth on the Project Schedule, the 
Redeveloper shall provide written notice to the Borough at least thirty (30) days prior to such date 
(or such lesser period of time as the circumstances may require), setting forth in reasonable detail 
(a) the reason for the failure to satisfy the required tasks necessary to comply with the Project 
Schedule, (b) the Redeveloper’s proposed actions to remedy any delay, and (c) the Redeveloper’s 
proposal for revising the Project Schedule.  In such event the Project Schedule shall be modified 
accordingly, subject to the Borough’s consent, which shall not be unreasonably withheld, 
conditioned or delayed.  The Borough’s approval of any such extension shall not limit in any 
manner the rights of the Borough or diminish the obligations of the Redeveloper with respect to 
the Project under this Agreement.  

 SECTION 4.06. Suspension of Construction. Redeveloper shall not suspend or 
discontinue the performance of its obligations under this Agreement (other than in the manner 
provided for herein) for any reason, including, without limitation, any acts or circumstances that 
may constitute failure of consideration, commercial frustration of purpose, or any damage to or 
destruction of the Project, except for the occurrence of an event of Force Majeure, as set forth in 
Section 15.04. If Redeveloper shall abandon or substantially suspend construction activities on the 
Project for a period in excess of thirty (30) consecutive days for reasons other than an event of 
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Force Majeure, and the suspension or abandonment is not cured, remedied or explained to the 
satisfaction of the Borough, in its sole discretion, in writing within sixty (60) calendar days after 
written demand by the Borough to do so, provided, however, that if such failure cannot be 
reasonably remedied within the sixty (60) days it shall not be deemed to be an Event of Default 
for a period not to exceed one hundred twenty (120) days so long as the Redeveloper is proceeding 
with due diligence to remedy same as soon as practicable, then such shall constitute an Event of 
Default by Redeveloper under this Agreement and the Borough shall have the right to seek any 
remedies pursuant of this Agreement. 

SECTION 4.07.  Certificates of Occupancy and Certificate of Completion. 
 
 (a) Certificate of Occupancy.  Upon Completion of the construction of the Project, or 
any Phase thereof, in accordance with the Governmental Approvals and ordinances and regulations 
of the Borough, the Redeveloper may apply to the Borough for a Certificate of Occupancy for the 
Project. The date when Redeveloper has achieved the Completion of such Phase or the Project (a 
“Completion Date”) shall be the date Redeveloper has obtained a Certificate of Occupancy for all 
of the Project Improvements related to the applicable Phase of the Project or the entire Project.   

 
(b) Certificate of Completion.  Upon completion of the Project, and subject to the terms 

herein with regard to the Redeveloper’s Remediation, as may be applicable, Redeveloper shall 
request, in writing, the issuance of a Certificate of Completion.  Redeveloper hereby expressly 
acknowledges and agrees that a Certificate of Completion for the Project shall not be issued unless 
and until each aspect of the Project is fully completed, including issuance of an RAO for 
Redeveloper’s Remediation.  The Certificate of Completion will be issued when the Project is 
complete. If the Borough, in its reasonable discretion, determines that the Redeveloper is not 
entitled to a Certificate of Completion, then within forty-five (45) days of Redeveloper’s request 
for a Certificate of Completion the Borough shall provide the Redeveloper with a written statement 
of the reasons why the Borough did not issue a Certificate of Completion for the. If the reason for 
the refusal to issue the Certificate of Completion is confined to (i) the immediate availability of 
specific, minor finish or punch-list items not interfering with the use of the Project or (ii) 
completion of certain limited elements, such as landscaping or paving, that cannot be completed 
at such time due to seasonal considerations, the Borough shall issue its Certificate of Completion 
upon the posting of a bond to the extent not covered by existing bonds (or other reasonably 
satisfactory security) by the Redeveloper with the Borough in an amount representing the fair value 
of the items not yet completed, as same is determined by the Borough Engineer, in order to secure 
Redeveloper’s obligation to complete such items after issuance of the Certificate of Completion. 
The Certificate of Completion, when issued, shall constitute a recordable conclusive determination 
of the satisfaction and termination of the restrictions, obligations and covenants contained in this 
Agreement and in the Redevelopment Plan with respect to Redeveloper’s construction of the 
Project. Upon receipt of the Certificate of Completion, Redeveloper may record it in the 
Monmouth County Clerk’s office. 

  SECTION 4.08.  Nondiscrimination During Construction; Equal Opportunity. The 
Redeveloper for itself and its successors and assigns agrees that in the construction of the Project:   

(a)   The Redeveloper will not discriminate against any employee or applicant for 
employment because of race, color, creed, religious principles, ancestry, national origin, sex, 
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affectional or sexual orientation, marital status, actual or perceived physical or mental disability, 
familial status, gender identity or expression, or source of lawful income or source of lawful rent 
payment.  The Redeveloper will ensure that applicants are employed, and that employees are 
treated during employment, without regard to their race, color, creed, religious principles, ancestry, 
national origin, sex, affectional or sexual orientation, marital status, actual or perceived physical 
or mental disability, familial status, gender identity or expression, or source of lawful income or 
source of lawful rent payment. Such action shall include, but not be limited to, the following: 
employment, upgrading, demotion, or transfer, recruitment, advertising, layoff or termination, 
rates of pay or other forms of compensation, and selection for training, including apprenticeship.  
The Redeveloper agrees to post in conspicuous places, available to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause. 

(b) The Redeveloper will, in all solicitations or advertisements for employees placed 
by or on behalf of the Redeveloper state that all qualified applicants will receive consideration for 
employment without regard to race, color, creed, religious principles, ancestry, national origin, 
sex, affectional or sexual orientation, marital status, actual or perceived physical or mental 
disability, familial status, gender identity or expression, or source of lawful income or source of 
lawful rent payment. 

(c) The Redeveloper will cause the foregoing provisions to be inserted in all contracts 
for any work covered by this Agreement so that such provisions will be binding upon each 
contractor and subcontractor. 

SECTION 4.09. First Source Employment.  Redeveloper shall make good faith efforts 
and shall provide in its contracts with its contractors and subcontractors that they must make good 
faith efforts, to employ Borough residents and patronize Borough businesses if possible in the 
implementation and construction of the Project, on economically competitive terms and consistent 
with the Project budget.  Redeveloper shall notify local residents of the pendency of the Project by 
way of advertisements or articles in local publications, which shall contain contact information in 
the event any local residents or businesses wish to apply or bid for work connected to the Project.   

 SECTION 4.10.  Preconstruction Meeting. There shall be a preconstruction meeting held 
at least seven (7) days prior to the Commencement of Construction, which meeting shall include 
the Borough Construction Official, the Borough Engineer, a representative from the Borough 
Police Department, a representative from the Borough Fire Department and representatives from 
the various utility companies. 

 SECTION 4.11.  The Property. The Borough acknowledges that for safety reasons, 
sidewalks adjacent to the Property may need to be closed from time to time during construction of 
the Project. Notwithstanding the foregoing, Redeveloper will provide appropriate signage and 
crosswalks to ensure the continued flow of pedestrian traffic.  Redeveloper shall supply to the 
Borough Building Department plans and specifications providing for pedestrian safety at and 
across the Property as applicable.  The Redeveloper shall keep the sidewalks abutting the Property 
clean and free of debris, ice and snow during the construction of the Project. 

 SECTION 4.12.  Property Parking. The Redeveloper shall make arrangements with the 
Borough Construction Official and the Borough Police Department for off-street parking for 
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construction vehicles and construction worker’s vehicles, if such vehicles cannot be parked on the 
Property itself.  The Borough agrees to place from time to time temporary "emergency, no parking" 
signs on the adjacent street as reasonably requested by Redeveloper to accommodate 
Redeveloper’s construction activities.  
 
 SECTION 4.13.  Maintenance of Property.  Following Commencement of Construction 
of the Project, the Redeveloper will maintain all areas of the Property including the buildings, 
parking areas, landscaping, streetscaping, sidewalks, trash collection and receptacles. The Property 
will be cleaned on a regular basis by Redeveloper; provided, however, that Redeveloper agrees to 
clean up the Property within twenty-four (24) hours or by the close of the following Business Day 
for a specific, reasonable request by the Borough.  Ordinary construction equipment, materials and 
debris are allowed on the Property during construction.  Should Redeveloper fail to comply with 
this obligation, the Borough will undertake street cleaning and charge Redeveloper for the costs 
of same. The Redeveloper shall repair, at Redeveloper’s cost, any damage to the streets or 
sidewalks caused by Redeveloper during the construction of the Project. 
 

SECTION 4.14.  Relocation of Utilities.  The Redeveloper acknowledges that providers 
of Utilities may have certain rights with respect to the Property and may own certain facilities 
located therein. The Redeveloper agrees that it is its sole responsibility to undertake the appropriate 
measures to negotiate with, acquire, relocate or otherwise address the existence of these Utilities 
and improvements and easements therefore, in order to complete construction of the Project as 
provided by this Agreement. To the extent reasonably requested by the Redeveloper, the Borough 
shall cooperate in facilitating the installation and/or relocation of any such affected Utilities.  

 
SECTION 4.15.  Standards of Construction.  Without limitation, all work on the Project 

shall be performed in a good and workmanlike manner, with the materials called for under the 
Governmental Approvals being of such quality as is required by such approvals.  

  
SECTION 4.16.  Compliance With Applicable Law.  The Project and all materials, 

fixtures and equipment used or installed in connection therewith shall be in full compliance with 
all Applicable Laws, subject to any waivers, variances, deviations, exceptions or similar approval 
granted in accordance with Applicable Law. 

SECTION 4.17.  Delivery of Consultants’ Reports.  Redeveloper agrees to promptly 
deliver to the Borough one electronic copy of every survey, report, analysis, test result and other 
written report or document prepared for Redeveloper by any Third Party consultant with respect 
to the Property, including, but not limited to, wetlands investigations, environmental assessments, 
soil tests, surveys, title commitments, engineering analyses, utility capacity analyses and the like, 
all reports and other documents to be delivered without representation or warranty. 

SECTION 4.18.   Cooperation.  The Parties shall fully cooperate with each other as 
necessary to effectuate the Project, including entering into additional agreements that may be 
required; provided however, that such actions and/or agreements shall not result in a material 
increase or decrease in the Borough’s and the Redeveloper’s respective rights, obligations and 
liabilities hereunder. 

SECTION 4.19.  Estoppel Certificates.  Within sixty (60) days following written request 
therefore by a Party hereto, or of any Holder, purchaser, tenant or other party having an interest in 
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the Property, the other Party shall issue a signed certificate (“Estoppel Certificate”) stating that 
(i) this Agreement is in full force and effect, (ii) there is no default or breach under this Agreement 
(nor any event which, with the passage of  time and the giving of notice would result in a default 
or breach under this Agreement), or stating the nature of the default or breach or event, if any, and 
(iii) any other matter reasonably requested. In the event the Estoppel Certificate discloses such a 
default, breach or event, it shall also state the manner in which such default, breach and/or event 
may be cured.   

ARTICLE V 
ENVIRONMENTAL 

 
 SECTION 5.01. Environmental Consultant or Redeveloper’s LSRP. Redeveloper 
agrees to retain an environmental consultant, or Redeveloper’s LSRP, for the completion of 
Remedial Investigation and Remedial Action of the Property, as determined by Redeveloper’s 
LSRP and as required by and in full compliance with all Environmental Laws. The Borough 
reserves the right to hire a consultant to review all Environmental Reporting if necessary, in its 
sole discretion, as provided in this Article V. 

 SECTION 5.02. Redeveloper’s Remediation. The Redeveloper, at no cost and expense 
to the Borough, shall conduct all necessary Remedial Investigation and Remedial Action of the 
Property in accordance and full compliance with all applicable Environmental Laws 
(“Redeveloper’s Remediation”), including the management, segregation, storage, permitted re-
use, and/or off-site disposal of any Hazardous Substances.  Redeveloper shall submit to NJDEP, 
with a simultaneous copy to the Borough, a final Remedial Action Report and any associated 
application(s) for any Remedial Action Permit(s) (defined herein) related to its Remedial Action 
before the Borough shall issue the Certificate of Occupancy. In all submissions made to the NJDEP 
and/or USEPA with respect to the Redeveloper’s Remediation, Redeveloper shall be designated 
as the Person Responsible for Conducting the Remediation (as defined by N.J.A.C. 7:26C) or 
equivalent under federal law. The Borough’s review shall be conducted promptly, and shall be for 
the sole purpose of confirming Redeveloper’s compliance with Environmental Laws, and, upon 
such confirmation, the Borough shall issue a Certificate of Occupancy.  Any refusal to issue a 
Certificate of Occupancy on the basis of this review shall be made in writing to Redeveloper, not 
later than fourteen (14) days after Redeveloper’s submission to the Borough of a RAP application, 
accompanied with a specific indication of any non-compliance with Environmental Laws prepared 
by a qualified, independent New Jersey Licensed Site Remediation Professional identifying with 
specificity Redeveloper’s non-compliance.  Notwithstanding any other provision of this Section, 
the Parties agree and acknowledge that the Redeveloper’s Remediation shall be conducted in 
accordance with all Environmental Laws and the requirements of this Agreement.   

 SECTION 5.03. Environmental Reporting to the Borough. In conducting the 
Redeveloper’s Remediation, the Redeveloper agrees to provide the Borough copies of any 
environmental reporting or submissions to the NJDEP or any other Governmental Body with 
jurisdiction over the Redeveloper’s Remediation, including, but not limited to, Preliminary 
Assessment Reports(s), Phase I Reports, Site Investigation Report(s), Phase II Reports, Remedial 
Investigation Report(s), Remedial Action Workplan(s), Remedial Action Reports, RAO, and all 
associated data (collectively, “Environmental Reporting”) within ten (10) days of the submission 
of same to the Governmental Body, which information shall be maintained as confidential by the 
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Borough (unless such disclosure is required by Applicable Law) and may be reviewed by the 
Borough for the sole purpose of assessing Redeveloper’s compliance with the terms of this 
Agreement.  Upon request by the Borough, Redeveloper shall arrange for status teleconferences 
related to the Remedial Investigation or Remedial Action between the Redeveloper, Redeveloper’s 
LSRP, and a representative(s) designated by the Borough at reasonable intervals. 
  
 SECTION 5.04. Release of Hazardous Substances. In the event that the Redeveloper or 
any agent, employee or contractor of the Redeveloper shall cause any release or discharge of any 
Hazardous Substance(s) in connection with the Project (i) at, on, under or upon the Property or (ii) 
elsewhere within the Borough, Redeveloper shall promptly report such release or discharge to the 
NJDEP, notify the Borough in writing, and perform all Remedial Investigation and Remedial 
Action of same in accordance with applicable Environmental Laws. 
 
 SECTION 5.05. Implementation of Institutional and/or Engineering Controls. To the 
extent permitted by applicable Environmental Laws, Redeveloper may implement institutional 
and/or engineering control(s) in connection with the Redeveloper’s Remediation including, but 
not limited to, capping, establishment of Classification Exception Area (“CEA”) for groundwater, 
recording of Deed Notice(s), and/or the operation and maintenance of any vapor mitigation system 
or measure (collectively, “Controls”), as same are approved by the LSRP, the NJDEP or any other 
Governmental Body with jurisdiction over the Redeveloper’s Remediation.  Redeveloper, at its 
sole cost and expense, shall be responsible for obtaining and complying with the conditions of any 
Remedial Action Permit (“RAP”) that is issued for any Control to be implemented upon the 
Property.  Redeveloper shall be solely responsible, at its own cost and expense, for complying with 
the requirements of any such RAP. 
 

SECTION 5.06. Environmental Remediation and Construction. Except for the use of 
Controls as provided in Section 5.05, under no circumstances shall Redeveloper commence 
construction upon a portion of the Property unless and until the remediation activities required by 
Environmental Laws and Redeveloper’s LSRP have been completed for the portion of the Property 
for such construction.  For the purpose of clarity, to the extent that a component of Redeveloper’s 
Remediation is to be implemented through construction of the Project, such as with regard to the 
implementation of a Control, the restriction in the preceding sentence shall not apply. The Borough 
and Redeveloper acknowledge that any environmental remediation required by the Environmental 
Laws for the Project may commence prior to Commencement of Construction of the Project and 
may continue after Commencement and/or Completion of Construction of the Project. 
 
 SECTION 5.07. Survival. The provisions of this Article V shall survive the issuance of 
a Certificate of Completion and/or termination of this Agreement.  
 

ARTICLE VI 
PROJECT OVERSIGHT 

SECTION 6.01.   Progress Meetings.  The Parties agree to attend and participate in 
monthly progress meetings (“Progress Meetings”) to report on the status of the Project and to 
review the progress under the Project Schedule.  Progress Meetings may be held more frequently 
at the reasonable request of the Borough.  The Borough shall give the Redeveloper seven (7) days 
advance written notice of any additional meetings.  The Progress Meetings shall be held in the 
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Borough Hall.  Prior to the meeting, representatives of the Borough may visit the Property to 
inspect the progress of the work on the Project, in accordance with Section 6.03. Redeveloper shall 
prepare the agenda for the Progress Meeting in advance (which shall include, inter alia, any agenda 
items reasonably requested by the Borough) and shall provide information to the Borough at the 
Progress Meeting regarding the Project’s progress, including but not limited to, Governmental 
Approval submissions, financial commitments, construction of the Project, compliance with the 
Redevelopment Plan, and activities concerning marketing and leasing, if applicable. At the 
Progress Meetings, this information will be evaluated by the Borough to determine compliance 
with the terms and conditions of this Agreement and the Project Schedule.  The Borough shall 
have the right at all reasonable times to inspect the construction contracts, financing commitments 
and agreements, books and records pertinent to the construction contracts, insurance policies, and 
such other agreements of the Redeveloper which are pertinent to the purposes of this Agreement 
and to the Progress Meetings in order to ensure Completion of the Project in accordance with the 
Project Schedule, provided, however, Redeveloper shall have the right to withhold from the 
Borough’s review any materials that Redeveloper reasonably deems to be confidential and 
proprietary in nature. 

 SECTION 6.02.   Progress Reports.  Commencing on the first day of the second month 
after the Effective Date, Redeveloper shall submit to the Borough a monthly written Progress 
Report. 

SECTION 6.03. Access to Property.  Upon reasonable advance written notice (except for 
Borough construction code officials, fire officials, public safety personnel and the like performing 
their duties in the ordinary course, who shall not be obligated to provide advance written notice) 
the Borough and its authorized representatives shall have the right to enter the Property to inspect 
the site and any and all work in progress for the purpose of furthering its interests under this 
Agreement.  Such entrance(s) shall be for informational purposes and shall not relieve Redeveloper 
of its obligation to implement the Project in accordance with this Agreement.  In no event shall the 
Borough’s inspection of the Project be deemed acceptance of the work or be deemed to waive any 
right the Borough has under this Agreement. Any such entry shall be subject to reasonable 
restrictions by Redeveloper typical of an active construction site and any persons present at the 
Property shall comply with all applicable health and safety rules established by the Redeveloper 
or the general contractor for personnel present on the Property.  Such measures may include a need 
to be accompanied by Project personnel when visiting the Property. The Borough acknowledges 
that the Property will be an active construction site and that the Redeveloper shall not be liable or 
responsible to the Borough or its employees or agents for injury to person or property sustained in 
connection with any such inspection, except to the extent that the Redeveloper violates the standard 
of due care owed to invitees.  

 
ARTICLE VII 

APPLICATIONS FOR GOVERNMENTAL APPROVALS 
 

SECTION 7.01.  Applications for Governmental Approvals. 

(a) The Redeveloper (at its sole cost and expense) shall use diligent efforts to secure, 
or cause to secured, any and all Governmental Approvals necessary to construct and use the Project 
including but not limited to all applications and supporting documents (each a “Final Site Plan”) 
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as shall be required to obtain approval of the Final Site Plan for the Project, or applicable Phase, 
(each a “Final Site Plan Approval”) by the Planning Board in accordance with ordinances of the 
Borough and the Municipal Land Use Law.   

(b) The Redeveloper shall provide the Borough with a copy of each application for 
Governmental Approvals at such time as such applications are submitted.  

(c) The Redeveloper shall provide the Borough with a copy of each Governmental 
Approval received by the Redeveloper with respect to the Project. 

(d) No Governmental Approval shall be deemed “final” until (i) the time for all appeals 
has run without the filing of an appeal or (ii) in the event an appeal is filed, all such appeal(s) have 
been resolved fully in favor of the Project and/or Redeveloper and the time for filing any further 
appeal has expired without the filing of any such appeals.  

SECTION 7.02.  Borough Cooperation.  To the extent reasonably requested by the 
Redeveloper, and to the extent permitted by Applicable Law (and without violating its obligations 
as a governmental entity or regulatory body having competent jurisdiction over the Project), the 
Borough shall provide its support and assistance to the Redeveloper in facilitating the review of 
all plans, issuance of all permits, request for inspections and the conduct of such inspections 
through the appropriate Borough board, body or department, as applicable. 

SECTION 7.03. Notice of Lender(s).  Redeveloper shall notify the Borough if its 
lender(s) upon receipt of all Governmental Approvals. 

ARTICLE VIII 
GENERAL REPRESENTATIONS AND WARRANTIES 

 
 SECTION 8.01. Representations and Warranties by Redeveloper. The Redeveloper 
hereby represents and warrants the following the Borough, for the purpose of inducing the Borough 
to enter into this Agreement and to consummate the transactions contemplated hereby, all of which 
shall be true as of the Effective Date of this Agreement: 

 (a) The Redeveloper is a limited liability company of the State of New Jersey, 
authorized and qualified to do business in the State of New Jersey and is in good standing under 
the laws of the State of New Jersey, and has all requisite power and authority to carry on its 
business as now and whenever conducted, and to enter into and perform its obligations under this 
Agreement. 

 (b) The Redeveloper is the contract purchaser of the Borough-Owned Property. 

 (c) The Redeveloper is, or will be, the contract purchaser of the Privately-Owned 
Property. 

 (d) The Redeveloper has the legal power, right and authority to enter into this 
Agreement and the instruments and documents referenced herein to which Redeveloper is a party, 
to consummate the transactions contemplated hereby, to take any steps or actions contemplated 
hereby, and to perform its obligations hereunder. 
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 (e) This Agreement is duly executed by the Redeveloper and is valid and legally 
binding upon the Redeveloper and enforceable in accordance with its terms.  The execution and 
delivery hereof shall not constitute a default under or violate the terms of any indenture, agreement 
or other instrument to which the Redeveloper is a party. 

 (f) To the best of the Redeveloper’s knowledge, there is no pending or threatened 
litigation, suit, proceeding, or investigation that would prevent the Redeveloper from performing 
its duties and obligations hereunder or have a material adverse effect on the financial condition of 
the Redeveloper or its members and the Redeveloper has provided a certification to the Borough 
evidencing this.  During the term of this Agreement, the Redeveloper shall promptly notify the 
Borough in writing of any and all litigation that could potentially prevent the Redeveloper from 
performing its duties and obligations hereunder. 

 (g) No indictment has been returned against any member of the Redeveloper with 
respect to any transaction related to the transactions contemplated by the terms of this Agreement 
or otherwise. 

(h) No receiver, liquidator, custodian or trustee of the Redeveloper has been appointed 
as of the Effective Date, and no petition to reorganize the Redeveloper pursuant to the United 
States Bankruptcy Code or any similar statute that is applicable to the Redeveloper has been filed 
as of the Effective Date. 

(i) No adjudication of bankruptcy of the Redeveloper or a filing for voluntary 
bankruptcy by the Redeveloper under the provisions of the United States Bankruptcy Code or any 
other similar statute that is applicable to the Redeveloper has been filed as of the Effective Date. 

(j) All materials and documentation submitted by the Redeveloper and its agents to the 
Borough and its agents were, at the time of such submission, and, unless modified, replaced or 
superseded by documents or written communications subsequently submitted by Redeveloper and 
its agents to the Borough, as of the Effective Date of this Agreement, continue to be accurate, and 
the Redeveloper shall continue to inform the Borough of any material changes in the 
documentation submitted, including any updated or new Environmental Reporting.   

 (k) The Redeveloper shall, at such times as the Borough may request, furnish the 
Borough with a complete statement sworn and subscribed to by the Redeveloper identifying all 
Persons holding ownership interests, equitable interests or beneficial interests in the Redeveloper 
to the extent that such interest exceeds ten (10%) percent and the extent of their respective 
holdings. 

(l) Subject to obtaining construction financing, the Redeveloper is financially and 
technically capable of undertaking and fulfilling its obligations under this Agreement.  

(m) Redeveloper has the necessary expertise, qualifications, staff and resources to 
undertake and fulfill the obligations hereunder. 

(n) The cost and financing of the Project is the responsibility of the Redeveloper, 
pursuant to the Redevelopment Plan and this Agreement.  The Borough shall not be responsible 
for any cost whatsoever in respect to same. 
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(o) The ownership structure of the Redeveloper is set forth in Exhibit J.  The 
Redeveloper shall, at such times as the Borough may reasonably request, furnish the Borough with 
a complete statement subscribed and sworn to by the managing member of the Redeveloper, setting 
forth all ownership interests in the Redeveloper greater than ten percent (10%), or other owners of 
equity interests of the Redeveloper greater than ten percent (10%) and the extent of their respective 
holdings, and in the event any other parties have a beneficial interest in the Redeveloper greater 
than ten percent (10%), their names and the extent of such interest.   

 (p) Redeveloper is not delinquent with respect to any taxes, payments in lieu of tax, 
service charge, or similar obligations owed to the Borough. 

 If reasonably requested by the Borough, the Redeveloper shall reaffirm the representations 
and warranties set forth in this Section 8.01. 

 SECTION 8.02. Representations and Warranties by the Borough. The Borough hereby 
represents and warrants the following to the Redeveloper to consummate the transactions 
contemplated hereby, all of which shall be true as of the Effective Date of this Agreement: 
 
 (a) The Borough has the legal power, right and authority to enter into this Agreement 
and the instruments and documents referenced herein to which the Borough is a party, to 
consummate the transactions contemplated hereby, and to perform its obligations hereunder. 

(b) The Borough is a municipal corporation, duly organized and existing under the laws 
of the State and has the legal power, right and authority to enter into this Agreement and the 
instruments and documents referenced herein to which the Borough is a party, to consummate the 
transactions contemplated hereby, and to perform its obligations hereunder.  

 (c) The designation of the Property as an area in need of redevelopment and the 
adoption of the Redevelopment Plan were done in conformance with the Redevelopment Law.   

(d) This Agreement has been duly authorized, executed and delivered by the Borough 
and is valid and legally binding upon the Borough and enforceable in accordance with its terms on 
the basis of laws presently in effect and the execution and delivery thereof shall not, with due 
notice or the passage of time, constitute a default under or violate the terms of any indenture, 
agreement or other instrument to which the Borough is a party.   

(e) To the best of the Borough’s knowledge, there is no action, proceeding or 
investigation now pending, nor any basis therefore, known or believed to exist which questions 
the validity of the Redevelopment Plan or this Agreement or any action or act taken or to be taken 
by the Borough pursuant to the Redevelopment Plan or this Agreement. 

(f) No other redevelopment agreements are in effect with respect to the Property. 

 
ARTICLE IX 

REDEVELOPER COVENANTS; DECLARATION OF COVENANTS AND 
RESTRICTIONS 
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 SECTION 9.01. Redeveloper Covenants. In addition to any other covenants made by 
Redeveloper herein, Redeveloper also covenants and agrees as follows (collectively, the 
“Redeveloper Covenants”): 

1. Covenants That Shall Terminate Upon Certificate of Completion.  The following 
covenants shall automatically terminate upon the Borough’s issuance of a Certificate of 
Completion, as further set forth herein: 

(a) The Redeveloper shall use commercially reasonable efforts to complete the Project 
in accordance with the provisions of this Agreement and all Applicable Law(s).  Such obligation 
shall include, but not be limited to, the Redeveloper ensuring that: all consultants, professionals, 
employees, agents, and contractors engaged by the Redeveloper or any subcontractor of any of the 
Redeveloper’s contractors possess the skill and judgment necessary to construct and implement 
the Project in accordance and in compliance with the terms and conditions of this Agreement and 
the Redevelopment Plan, and there are no encumbrances or restrictions upon the Property which 
would prohibit the Project from being completed in accordance and in compliance with the terms 
and conditions of this Agreement and the Redevelopment Plan. All activities performed under this 
Agreement shall be performed in accordance with the high level of skill and care necessary so that 
the Project, upon completion, satisfies the design, materials and quality requirements of this 
Agreement and all applicable Governmental Approvals and Applicable Law(s). 

(b) The Redeveloper shall undertake the following tasks for the commencement, 
completion, and implementation of the Project with due diligence: (a) financing of the Project; (b) 
design of the Project in accordance with the Design Standards; and (c) commencement of the 
construction and completion of the Project on or prior to the dates or timeframes set forth in the 
Project Schedule, which the Borough has fixed as reasonable, except as otherwise provided in this 
Agreement.   

(c) In the event the Redeveloper wishes to materially modify the Project, the 
Redeveloper shall obtain the Borough’s approval prior to implementing such modification and this 
Agreement shall be amended accordingly by formal Resolution or legislation, as may be 
applicable, of the Borough Council.  

(d) In accordance with the provisions of Article XII, prior to issuance of a Certificate 
of Completion by the Borough, the Redeveloper shall not utilize the Property or any portion thereof 
as collateral for any activity unrelated to this Project; provided that nothing herein shall be deemed 
to prevent Redeveloper from closing on its acquisition, construction and permanent Mortgage 
financing.  

(e) The Redeveloper shall not utilize any portion of the Property in a manner that is 
inconsistent with the Redevelopment Plan and this Agreement.  

(f) The Redeveloper covenants and acknowledges that its undertakings pursuant to this 
Agreement shall be for the purpose of the redevelopment of the Property and not for speculation 
in land holding. 

(g) In addition to any other provisions herein requiring the Redeveloper to obtain prior 
written approval of the Borough, the Redeveloper shall not, without the prior written approval of 
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the Borough, which approval shall not be unreasonably withheld, conditioned or delayed: (a) effect 
or permit any change, directly or indirectly, in the majority ownership or control of the 
Redeveloper; or (b) assign or attempt to assign this Agreement or any rights herein or in the Project 
or any portion of the Property.  Notwithstanding the foregoing, nothing herein shall be deemed to 
prohibit, and the Borough’s prior approval shall not be required for, Permitted Transfers, as that 
term is defined herein.   

(h) The Redeveloper further represents and agrees for itself and it successors and 
assigns that the Redeveloper has not made or created, and that it will not make or create, prior to 
the issuance of the Certificate of Completion referenced herein, or suffer to be made or created, 
any sale, conveyance or transfer of the Property or any portion thereof, or this Agreement, without 
the prior written approval of the Borough, excluding Permitted Transfers, as that term is defined 
herein. 

(i) The Redeveloper shall act in good faith in carrying out all of its obligations set forth 
in this Agreement.   

2. Covenants That Shall Expressly Survive Certificate of Completion. The following 
covenants shall expressly survive the Borough’s issuance of a Certificate of Completion and shall 
run with the land that will comprise the Property in perpetuity, as further set forth herein and in 
the Redeveloper’s Declaration: 

(a) The Redeveloper shall not discriminate against any person or group of persons, on 
account of race, color, religious principles, creed, nationality, ancestry, familial status, disability, 
marital status, sex, affectional or sexual orientation or gender identity or expression in the sale, 
lease, sublease, rental, transfer, use, occupancy, tenure or enjoyment of the Project or any portion 
thereof, nor shall the Redeveloper itself, or any person claiming under or through the Redeveloper, 
establish or permit any such practice or practices of discrimination or segregation with reference 
to the selection, location, number, use of occupancy of owners, tenants, lessees, subtenants, 
sublessees, or vendees, as applicable. 

 
 (b) Redeveloper shall be responsible for all garbage, recycling and bulk pick up from 
the Property which shall be in accordance with all Borough ordinances. Redeveloper waives any 
reimbursement by the Borough for all garbage, recycling and bulk pick up due under Applicable 
Law(s). 

 SECTION 9.02 Declaration of Covenants and Restrictions. Redeveloper shall execute 
and record one or more Declaration imposing upon the Property the covenants and restrictions 
contained herein, including those relating to Permitted Transfers, and as set forth in Article V and 
Article IX, granted hereunder and other such provisions which shall run with the land as may be 
required by Applicable Law(s).  

 SECTION 9.03 Effect and Duration of the Redeveloper Covenants. It is intended and 
agreed, that the Redeveloper Covenants shall comprise covenants running with the land and that 
they shall, in any event, and without regard to technical classification or designation, legal or 
otherwise, and except only as otherwise specifically provided in this Agreement, be binding, to 
the fullest extent permitted by law and equity, for the benefit and in favor of, and enforceable by, 
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the Borough, its successors and assigns, against the Redeveloper, and every successor in interest 
therein, and any party in possession or occupancy of the Property.  It is further intended and agreed 
that the Redeveloper Covenants shall remain in effect until the issuance of a Certificate of 
Completion by the Borough for at which time such Redeveloper Covenants shall automatically 
and without further action cease and terminate, except as otherwise expressly set forth: (i) in this 
Agreement and/or (ii) in N.J.S.A. 40A:12A-9 of the Redevelopment Law, as may be amended; 
and the conditions determined to exist at the time the Property was determined to be in need of 
redevelopment or rehabilitation, as the case may be, shall be deemed to no longer exist and the 
lands and improvements thereon shall no longer be subject to eminent domain as a result of those 
determinations, as may be applicable, and further provided that if requested by either Party after 
the issuance of the Certificate of Completion, the Parties shall cooperate to discharge those 
portions of the Redeveloper’s Declaration of record that are intended to terminate upon the 
issuance of a Certificate of Completion. 

SECTION 9.04  Delivery of Documents by the Redeveloper.  The Redeveloper agrees 
to deliver the following fully executed collateral documents simultaneously with the execution of 
this Agreement and the Borough hereby acknowledges the receipt of such documents:  

(a) Certified copies of the certificate of formation and certificate of good standing of 
the Redeveloper. 

(b) A comprehensive list of the names, addresses, email addresses and telephone 
numbers of all individuals who will comprise the Redeveloper’s “Project Team” including, but 
not limited to, those individuals who will be directly responsible for managing the Project’s design, 
approvals and construction.  The Redeveloper shall provide notice to the Township of any changes 
in the representatives on the Project Team.  

ARTICLE X 
CONDITIONS PRECEDENT 

SECTION 10.01. Conditions Precedent.  The Borough and Redeveloper shall proceed 
diligently and in good faith to satisfy the following conditions precedent (collectively the 
“Conditions Precedent”), as applicable, and each shall cooperate with the other in connection 
therewith, and while the Parties are seeking to satisfy the Conditions Precedent, the Parties shall 
continue to perform their obligations under this Agreement.  In the event of a failure to satisfy a 
Condition Precedent, either Party may terminate this Agreement on not less than sixty (60) days 
written notice to the other Party.  In the event the Condition Precedent is satisfied within that sixty 
(60) day period, the termination shall not take effect. The Parties may agree to modify this 
Agreement by further negotiation with regard to the Condition(s) Precedent. 

1. Conditions Precedent to the Borough’s Execution of the Agreement: The Borough 
and Redeveloper hereby acknowledge and agree that the Borough’s execution of this Agreement 
is contingent upon the satisfaction of the following Conditions Precedent: 

 a) All Interim Costs Paid Pursuant to Conditional Redeveloper’s Agreement: 
Any and all outstanding monies that are due and owing to the Borough pursuant to the escrow 
account established by Section 2.01 of the Conditional Redeveloper’s Agreement and any 
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Amendments thereto have been paid in full in accordance with the Conditional Redeveloper’s 
Agreement as of the Effective Date.   

  b) The Declaration:  Execution by Redeveloper of the Declaration, to be duly 
recorded as set forth in this Agreement.   

 2. Conditions Precedent to Redeveloper’s Commencement of Construction. Unless 
otherwise set forth herein, and unless waived in writing by the Borough which shall be by formal 
Resolution of the Borough Council, the Borough and Redeveloper hereby acknowledge and agree 
that the following conditions shall be satisfied prior to the Redeveloper’s Commencement of 
Construction: 

a) Governmental Approvals.  The Redeveloper obtaining all final and non-
appealable Governmental Approvals necessary, to Commence Construction as herein defined or 
otherwise desired by Redeveloper for the Project in accordance with the timeframes in the Project 
Schedule, as may be amended in accordance with the terms of this Agreement. 

b) Payment of All Fees Due and Owing to the Borough.  The Redeveloper 
shall pay all fees due and owing to the Borough, including such fees due and owing pursuant to 
this Agreement.  

c) Financing Plan. Provision to the Borough by the Redeveloper of an 
anticipated financing plan for the Project, including any term sheet or loan commitment, for 
informational purposes only, and same remains subject to confidentiality as required by Applicable 
Law(s). This must be submitted to the Borough no later than sixty (60) days prior to the 
Commencement of Construction. 

3. Condition Precedent to Borough’s Issuance of Final Certificate of Occupancy: The 
Borough and Redeveloper hereby acknowledge and agree that the Borough’s obligation to issue a 
Final Certificate of Occupancy is contingent upon Redeveloper’s completion of the Project, 
including the Indoor Amenities and the Outdoor Amenities, pursuant to the terms of this 
Agreement; compliance with Article V of this Agreement; and recordation of the Affordable 
Housing Deed Restriction.  

 4. Conditions Precedent to the Borough’s Issuance of a Certificate of Completion:  
The Borough and Redeveloper hereby acknowledge and agree that the Borough’s obligation to 
issue any Certificate of Completion for the Project is contingent upon Redeveloper’s complete 
construction and implementation of the Project, in accordance with the terms of this Agreement, 
including Article V of this Agreement.     

ARTICLE XI 
TAXATION AND FEES 

 
 SECTION 11.01. Tax Assessments.  Subject to the provisions herein, the Redeveloper 
agrees that each parcel of property contained within the Property must be assessed as of October 
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1 of the pre-tax year pursuant to N.J.S.A. 54:4-23. Any partial construction on any portion of the 
Property shall be assessed in a manner consistent with Applicable Law(s) for partial assessments.   

SECTION 11.02 Fees. The Redeveloper agrees that there shall be no reductions in sewer, 
water, or construction fees for the Project and that the Redeveloper’s financial commitment to the 
Project is not conditioned in any way upon receipt of same. 

ARTICLE XII 
PROHIBITED AND PERMITTED TRANSFERS 

 
SECTION 12.01 Prohibited Transfers.  The Redeveloper covenants that unless it has 

first received the prior written approval of the Borough, as evidenced by a Borough Council 
resolution, or unless a particular transfer is a Permitted Transfer as provided in Section 12.02, it 
shall not: effect or permit any change, directly or indirectly, in the majority ownership or control 
of the Redeveloper; assign or attempt to assign this Agreement; or make any total or partial sale, 
lease, transfer or conveyance of the whole or any part of its interest in the Property or this 
Agreement (collectively, “Prohibited Transfers”).  

SECTION 12.02 Permitted Transfers. Transfers are permitted in accordance with the 
following terms and conditions (the “Permitted Transfers”): 

1.  The following Transfers are permitted without the prior approval of the Borough: 

a) Transfers by way of security for, and only for the purpose of obtaining financing 
necessary to enable the Redeveloper or any successor in interest to the Property, or any part thereof, 
to perform its obligations with respect to undertaking the Project under this Agreement.  

 
b) Subject to prior notice to the Borough, a transfer of ownership interest in the 

Property and an assignment of this Agreement to a successor entity owned or controlled by 
Redeveloper or Redeveloper’s Affiliates, including an equity investor, provided that Redeveloper 
or Redeveloper’s Affiliates shall be responsible for the control of operations for the Project. 

 
c) Transfers to the ultimate tenants of the residential or commercial units within the 

Project; or 
 

d) Transfers of any individual parts or parcels of the Property on which the Project to 
be constructed thereon has been completed, and which, by the terms of this Agreement, the 
Redeveloper is authorized to convey or lease; or 

 
e) Transfers by the Redeveloper of the Project or any  Component  and its rights under 

this Agreement, but only upon the following conditions: (i) such Transfer must be to (A) an 
Affiliate of the Redeveloper, including but not limited to an entity formed by the Redeveloper in 
connection with an application for tax exemption, (B) third-parties to which easements would 
conventionally be granted in connection with services (i.e. utility companies) or (C) a family trust 
formed by or on behalf of any of the members of the Redeveloper; or (D) existing members, 
partners or shareholders of Redeveloper or its or their existing members, partners or shareholders; 
(ii) in the event of an assignment to an Affiliate, (X) the successor and assignee of the Redeveloper 
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shall assume all of the obligations of the Redeveloper hereunder, but the Redeveloper shall remain 
primarily liable for the performance of the Redeveloper’s obligations; (Y) a copy of the written 
instrument of assignment and assumption of this Agreement shall be delivered to the Borough for 
review and approval prior to execution, and once approved and executed, fully executed copies 
shall be provided to the Borough promptly; and (Z) such assignment must not violate any of the 
Government Approvals.   
 SECTION 12.03. Permitted Transfer Documentation. Upon written request by the 
Borough, the Redeveloper shall submit to the Borough, for review only, all instruments and other 
legal documents involved in effecting a Permitted Transfer described in Section 12.02. 

 SECTION 12.04. Borough Approval of Prohibited Transfers. The Borough may 
approve a Transfer that does not meet the requirements of Section 12.02 provided such Transfer 
is requested in writing by the Redeveloper and approved in writing by the Borough and further 
provided that:  

a) Any proposed Transferee shall have the qualifications and financial responsibility, 
as determined by the Borough, necessary and adequate to fulfill the obligations undertaken in this 
Agreement by the Redeveloper (or, in the event the Transfer is of or relates to part of the Property, 
such obligations to the extent that they relate to such part). 

b) Any proposed Transferee, by instrument in writing reasonably satisfactory to the 
Borough and in form recordable among the land records, shall, for itself and its successors and 
assigns, and expressly for the benefit of the Borough, have expressly assumed all of the obligations 
of the Redeveloper under this Agreement and agreed to be subject to all the conditions and 
restrictions to which the Redeveloper is subject (or, in the event the Transfer is of or relates to part 
of the Property, such obligations, conditions, and restrictions to the extent that they relate to such 
part); provided that, the fact that any Transferee of, or any other successor in interest whatsoever 
to, the Property or any part thereof, shall, whatever the reason, not have assumed such obligations 
or so agreed, shall not (unless and only to the extent otherwise specifically provided in this 
Agreement or agreed in writing by the Borough) relieve or except such Transferee or successor of 
or from such obligations, conditions, or restrictions, or deprive or limit the Borough of or with 
respect to any rights or remedies or controls with respect to the Property or the construction of the 
Improvements; it being the intent of this, together with other provisions of this Agreement, that (to 
the fullest extent permitted by law and equity and excepting only in the manner and to the extent 
permitted by law and equity and excepting only in the manner and to the extent specifically 
provided otherwise in this Agreement) no Transfer of, or change with respect to, ownership in the 
Property or any part thereof, or any interest therein, however consummated or occurring, and 
whether voluntary or involuntary, shall operate, legally or practically, to deprive or limit the 
Borough of or with respect to any rights or remedies or controls provided in or resulting from this 
Agreement with respect to the Property and the construction of the Improvements that the Borough 
would have had, had there been no such Transfer or change.  

c) The Redeveloper and its Transferee shall comply with such other conditions as the 
Borough reasonably finds necessary to achieve and safeguard the purpose of the Redevelopment 
Law and the Redevelopment Plan; provided that in the absence of specific written agreement by 
the Borough to the contrary, no such Transfer or approval by the Borough thereof shall be deemed 
to relieve the Redeveloper, or any other Person bound in any way by this Agreement or otherwise 
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with respect to the construction of the Improvements, from any of its obligations with respect 
thereto.  

SECTION 12.05 Notice of Permitted Transfers.  With respect to any Permitted Transfer 
(other than leases to end users of the Project), the Redeveloper shall provide to the Borough written 
notice within five (5) days of such Permitted Transfer, including a description of the nature of such 
Permitted Transfer, and the name(s) and address(es) of the Transferee parties, individuals and/or 
entities involved. 
 

ARTICLE XIII 
INDEMNIFICATION  

 
 SECTION 13.01 Indemnification. The Redeveloper agrees to indemnify and hold 
harmless and defend the Borough Indemnified Parties, and the Redeveloper shall pay any and all 
liability, loss, cost, damage, penalty, claim, judgment or expense arising out of claims against the 
Borough for bodily injury, including death, or property damage, alleged to arise out of or in 
connection with the Project arising after the date hereof and before the issuance of the Certificate 
of Completion, including, but not limited to: (1) the presence of any Hazardous Substances on, 
beneath or migrating from the Property; (2) Redeveloper’s Remediation with respect to any 
Hazardous Substances on, beneath or migrating from the Property; (3) any third-party claims with 
respect to any Hazardous Substances on, beneath or migrating from the Property, including, but 
not limited to, claims for natural resource damages; and/or (4) Redeveloper’s acts or omissions in 
connection with the Project or any potion thereof, including those arising out of or related to any 
contract or sub-contract related to the Project (collectively, “Claims”); provided that nothing 
herein shall require the Redeveloper to indemnify against Excepted Claims as defined in Section 
13.02 herein.      

 SECTION 13.02 Hold Harmless. It is mutually agreed by the Redeveloper and the 
Borough that neither the Borough, nor the Borough Indemnified Parties shall be liable in any event 
for any Claims and that the Redeveloper shall save the Borough and the Borough Indemnified 
Parties harmless from any Claim as set forth above, except to the extent any Claim is caused solely 
by the negligence or willful misconduct of the Borough and/or the Borough Indemnified Parties 
(collectively, the “Excepted Claims”).    

 SECTION 13.03 Defense of Borough and Borough Indemnified Parties. In any 
situation where the Borough Indemnified Parties desire to be defended and/or indemnified by the 
Redeveloper, the Borough Indemnified Parties shall provide prompt notice of same to the 
Redeveloper.  Failure to provide prompt notice to the Redeveloper, however, shall not relieve the 
Redeveloper of any responsibility to defend and indemnify the Borough Indemnified Parties, 
unless such failure to provide prompt notice materially impairs the Redeveloper’s ability to defend 
the Claim.  Upon receipt of such notice, the Redeveloper shall defend any such Claim on behalf 
of the Borough Indemnified Parties and shall be responsible for the payment of all fees, costs and 
expenses associated with the Claim, including, but not limited to, reasonable fees for counsel.  All 
of the Borough Indemnified Parties shall have the right to employ separate counsel in any such 
action and to participate in the defense thereof, at the cost of such Borough Indemnified Parties.       

 SECTION 13.04 Settlement or Judgment. The Redeveloper shall have the right to 
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negotiate and approve any settlement of a Claim with respect to a Claim for which Redeveloper is 
indemnifying the Borough; subject to approval of any named Borough Indemnified Party, which 
shall not be unreasonably withheld, conditioned or delayed, provided that if such settlement relates 
solely to the payment of monetary damages, such approval shall not be required if Redeveloper 
undertakes to pay the full amount of such settlement.  The Redeveloper shall not be liable for any 
settlement of any such action effectuated without its approval, but if settled with the approval of 
the Redeveloper or if there is a final judgment against the Redeveloper or the Borough Indemnified 
Parties in any such action, the Redeveloper shall indemnify and hold harmless the Borough 
Indemnified Parties from and against any costs, loss or liability arising out of such settlement or 
judgment to the extent pertaining to a Claim (other than an Excepted Claim).      

 SECTION 13.05 Survival of Indemnity. The provisions of this Article XIII shall survive 
the expiration or termination of this Agreement and shall run with the land provided that the 
elements of such provisions shall continue thereafter with respect to Claims the elements of which 
are alleged to have arisen prior to the earlier of (i) issuance of a Certificate of Completion for the 
Project or the (ii) the termination of this Agreement. 

ARTICLE XIV 
INSURANCE 

 SECTION 14.01 Insurance Required. Prior to any work being undertaken upon any of 
the Property or any portion thereof by or on behalf of the Redeveloper, and until issuance of a 
Certificate of Completion for the Project, the Redeveloper shall furnish or shall cause to be 
furnished to the Borough, duplicate originals or other reasonable evidence of the following 
insurance coverage: 

(a) Commercial General Liability Insurance: including blanket contractual liability 
coverage, insuring the Redeveloper against losses, costs, liabilities, claims, or causes of action 
arising out of property damage or bodily injury, including death, sustained upon the Property; and 

 (b) Builder’s Risk Insurance: for the benefit of the Redeveloper, subject to the interests 
of any Holder, during the term of construction, sufficient to protect against loss or damage resulting 
from all standard perils, including fire and/or lightning, vandalism, and malicious mischief; and 

 (c) Workers’ Compensation Insurance: as required by Applicable Law(s), with an 
employer’s liability insurance endorsement with customary limits and a waiver of subrogation 
clause for the Borough, to be carried by each of Redeveloper’s contractors and subcontractors; and  

 (d) Comprehensive Automobile Liability Insurance, Excess Liability Coverage, 
Environmental Coverage and Environmental Insurance Coverage, and Pollution Coverage:  as 
applicable. 

 SECTION 14.02 Insurance Requirements. All insurance policies required by Section 
14.01 shall: (i) contain commercially reasonable policy limits; (ii) be obtained from reputable 
insurance carriers licensed to do business in the State of New Jersey and rated at least A- in Best’s 
Insurance Guide or at a similar level in such other industry-accepted review system; (iii) be 
maintained for each structure developed and constructed upon the Property, until a Certificate of 
Completion is issued for the Property; (iv) apply to all bodily injury, including death, property 
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damage, and other customarily covered losses, as applicable, occurring during the policy term; (v) 
add Borough Indemnified Parties as additional insureds; (vi) provide that such coverage shall be 
primary and non-contributing and that any insurance maintained by the Borough shall be excess 
insurance only; (vii) be endorsed with a waiver of subrogation clause for the Borough; (viii) 
provide that the policies cannot be canceled or materially changed except after thirty (30) days 
written notice by the insurer to the Borough; (ix) provide that the Borough shall not be liable for 
any premiums or assessments; and (x) carry commercially reasonable deductibles.     

 SECTION 14.03 Insurance Carrier Defense. This Article XIV shall not be deemed to 
relieve any insurance carrier which has issued a policy of insurance as may be required by this 
Agreement from any obligation to defend the Redeveloper, the Borough and any other insured 
named or named as an additional insured on such policy of insurance in connection with claims, 
suits or actions covered by such policy. 
 

ARTICLE XV 
EVENTS OF DEFAULT AND REMEDIES 

 
 SECTION 15.01 Events of Default. Prior to completion of the Project as evidenced by 
the issuance of Certificates of Completion, as applicable, each of the following shall constitute an 
“Event of Default”, unless stated otherwise herein: 

 1. Redeveloper’s Events of Default.   

 (a) Failure to Pay Borough Costs.  If the Redeveloper fails to pay any portion of the 
Borough Costs pursuant to the terms of this Agreement, and such failure shall have continued for 
a period of fifteen (15) consecutive days after issuance of a written notice specifying such failure 
and demanding that same be remedied; or 

 (b) Failure to Comply with Project Schedule.  If the Redeveloper fails to proceed with 
the development and construction of the Project in accordance with the dates contained in the 
Project Schedule, or if the Redeveloper abandons or suspends construction activities associated 
with the Project for a period of thirty (30) consecutive days, unless such suspension arises out of 
an event of Force Majeure or sanctioned delay set forth in this Agreement, and any such 
abandonment or suspension shall not be cured, ended, or remedied within sixty (60) days after 
issuance of a written notice of default by the Borough provided, however, that if such failure cannot 
be reasonably remedied within the sixty (60) days it shall not be deemed to be an Event of Default 
for a period not to exceed one hundred twenty (120) days so long as the Redeveloper is proceeding 
with due diligence to remedy same as soon as practicable; or 

 (c) Failure to Pay Taxes; Creation of Liens and Encumbrances.  Subject to the 
provisions herein, if the Redeveloper fails to pay the Borough for any real property taxes, special 
assessments, utility fees, and/or payments in lieu of taxes, within thirty (30) days of when such 
payment is due, or shall place upon the Property any encumbrance or lien unauthorized by this 
Agreement, or shall suffer any levy or attachment to be made, or any materialmen’s or mechanics’ 
lien, or any other unauthorized encumbrance or lien to attach, and such real property taxes, special 
assessments, utility fees, and/or payments in lieu of taxes, encumbrance or lien shall not have been 
paid, or the encumbrance or lien removed or discharged;  or 
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 (d) Unauthorized Transfers. If the Redeveloper shall effectuate any Transfer not 
authorized by Section 12.02 of this Agreement and such violation shall not be cured within thirty 
(30) days after written demand by the Borough. Any such Prohibited Transfer shall be void ab 
initio; or  

 (e) Liquidation.  If the Redeveloper: 1) files a voluntary petition in bankruptcy; 2) 
makes an assignment for the benefit of creditors; 3) admits in writing its inability to pay its debts 
as they become due; 4) suspends payment of its obligations; 5) takes any action in furtherance of 
the foregoing; or 6) fails to oppose the filing of an involuntary petition in bankruptcy; or  

 (f) Foreclosure.  If the Redeveloper permits an entry of a judgment in foreclosure or 
the issuance of a Deed in Lieu of Foreclosure relating to any financing in connection with the 
Project; or    

 (g) Failure to Perform Covenant or Obligation.   If the Redeveloper fails to perform 
any covenant or obligation contained in this Agreement, and where such failure persists for a 
period of thirty (30) days following issuance of a written notice by the Borough specifying the 
alleged failure and requesting that such failure be remedied, provided, however, that if such failure 
cannot be reasonably remedied within the thirty (30) days it shall not be deemed to be an Event of 
Default for a period not to exceed one hundred and eighty (180) days so long as the Redeveloper 
is proceeding with due diligence to remedy same as soon as practicable. 

 2. Borough’s Events of Default.  

 (a) Amendment to Redevelopment Plan Rendering Project a Prohibited Use.  If the 
Borough Council adopts any amendment(s) to the Redevelopment Plan that would render the 
Redeveloper's proposed Project a prohibited use or where such amendment(s) to the 
Redevelopment Plan would materially affect the marketability or feasibility of the Project.  

 (b) Notwithstanding any provision to the contrary, it shall not be an Event of Default 
by either of the Parties if a court of competent jurisdiction issues a ruling, not sought by either 
Party hereto, the effect of which is to render invalid the implementation of this Agreement.   

SECTION 15.02 Remedies Upon Event of Default.   

1. Redeveloper Remedies.  In an Event of Default by the Borough, the Redeveloper’s 
recourse shall be limited to compelling specific performance by the Borough, or in the event 
specific performance cannot cure such default, termination of this Agreement.   

2. Borough Remedies.  In an Event of Default by the Redeveloper, the Borough may 
take whatever action, at law or in equity, it may deem desirable, including the pursuit of damages, 
except any consequential damages, or the Borough may institute such proceedings as may be 
necessary or desirable in its discretion to cure and remedy such Event of Default, including, but 
not limited to, proceedings to compel specific performance by the Redeveloper. Additionally, 
during the continuance of an Event of Default by the Redeveloper, the Borough shall have right to 
take one or more the following actions: 
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(a) Cease, halt or withhold review of applications for any and all Governmental 
Approvals sought by the Redeveloper; 

 

(b) Cease, halt or withhold the approval process of any and all Governmental 
Approvals sought by the Redeveloper from the Borough; 

 

(c) Cease, halt or withhold the issuance of any permit or approval, including, but not 
limited to, building permits, temporary Certificates of Occupancy, and Certificates of Completion, 
sought by the Redeveloper; 

 

(d) Cease, halt, or withhold cooperation with the Redeveloper;  
 

(e) Terminate this Agreement, in which case, the Redeveloper’s designation as the 
exclusive Redeveloper of the Property shall automatically terminate and become null and void; or 

 
(f) If, prior to the issuance of the Certificate of Occupancy for the Project, any Event 

of Default caused solely by the actions or conduct of the Redeveloper occurs and continues beyond 
any applicable cure or grace period, the Borough shall have the right, at its sole and absolute option, 
to exercise its right of reversion on the Borough-Owned Property. Upon sixty (60) Days prior 
written Notice by the Borough (the “Declaration of Reverter”) to the Redeveloper (and where 
applicable, to a mortgagee), ownership of the Property shall revert to the Borough pursuant to a 
reverter clause, which shall be included in the Bargain and Sale Deed with Covenant as to 
Grantor’s Acts (the “Deed”).  However, any reversion of title as a result of the aforementioned 
termination due to an Event of Default shall always be subject to and limited by, and shall not 
defeat, render invalid or limit in any way (A) the lien of any mortgage authorized by this 
Agreement; and (B) any rights or interest provided in this Agreement for the protection of any 
mortgagees or other lienholders.  The right of the Borough to declare such a reversion of title is 
not intended as a waiver by the Redeveloper of its right to challenge the validity of such reversion 
or otherwise contest the same in any manner if the Redeveloper believes such right has been 
improperly exercised and/or is otherwise defective, improper or disputable for any reason. Upon 
the issuance of a Certificate of Occupancy for the Project, the Property shall no longer be subject 
to the provisions of this sub-section.  

Redeveloper acknowledges and agrees that the selection of one or more of the Borough’s 
remedies set forth above shall not impact or impair the Borough’s right and ability to select and 
implement any other remedies set forth above, elsewhere in this Agreement, or available in law or 
equity.   

SECTION 15.03 Relief of Obligations.  Upon an Event of Default by Redeveloper which 
is not cured during the applicable cure period and which results in the Borough’s termination of 
this Agreement, the Borough shall be relieved of each and every obligation under this Agreement 
until such default has been cured or remedied by the Redeveloper in accordance with the terms of 
this Agreement.    

SECTION 15.04 Force Majeure. The Parties acknowledge and agree that the 
performance or non-performance by both or either of the Parties of any obligation, requirement, 
commitment or responsibility set forth in this Agreement shall not be deemed to be an Event of 
Default where such performance, failure of performance or delay in performance is the result of 
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Force Majeure, provided, however, that the Force Majeure was not the result of or did not arise 
out of any action or non-action of the party relying on such Force Majeure.  In the event of Force 
Majeure, either Party hereto may obtain an extension of any affected date in the Project Schedule 
by notifying the other Party of the Force Majeure, but only for so long as the Force Majeure 
reasonably requires.   

SECTION 15.05 No Waiver of Rights and Remedies by Delay.  Any delay by an 
aggrieved Party in instituting or prosecuting any actions or proceedings or otherwise asserting its 
rights under this Agreement shall not operate as a waiver of such rights, shall not deprive the 
aggrieved Party of or limit the aggrieved Party’s rights in any way, nor shall any waiver in fact 
made by the aggrieved Party with respect to any specific default by the defaulting Party under this 
Agreement be considered or treated as a waiver of the rights of the aggrieved Party with respect to 
any other default(s) by the defaulting Party under this Agreement or with respect to the particular 
default, except to the extent specifically waived in writing. 

ARTICLE XVI 
REDEVELOPER’S FINANCIAL COMMITMENTS TO THE PROJECT  

SECTION 16.01 Redeveloper’s Financial Commitment.  The Redeveloper agrees to 
proceed diligently to obtain and commit the requisite equity and construction loan and/or 
permanent financing in an amount necessary to complete the Project. 

SECTION 16.02 Financing Information. Any term sheet or loan commitment from any 
lender for the Project that Redeveloper has accepted shall be submitted to the Borough for its 
information.  The Borough acknowledges that the Redeveloper has represented that such financing 
requirements are proprietary and confidential.  The Borough agrees to maintain the confidentiality 
of such financing information to the extent permitted by law.  

SECTION 16.03 Notice of Default to Holder and Right to Cure.  Whenever the 
Borough shall deliver any notice or demand to Redeveloper with respect to any breach or default 
by Redeveloper under this Agreement, the Borough shall at the same time deliver to each Holder 
a copy of such notice or demand, provided that Redeveloper has delivered to the Borough a written 
notice of the name and address of such Holder.  Each such Holder shall have the right at its option 
within ninety (90) days after the receipt of such notice, to cure or remedy, or to commence to cure 
or remedy, any such default which is subject to being so cured. If such default can only be remedied 
or cured by such Holder upon obtaining possession, such Holder shall seek to obtain possession 
of the Property with diligence and continuity through a receiver or otherwise, and shall remedy or 
cure such default within ninety (90) calendar days after obtaining possession.  If the default cannot 
with diligence be remedied or cured, or the remedy or cure of which cannot be commenced, within 
such ninety (90) days period, such Holder shall have such additional time, not exceeding one 
hundred eighty (180) days, as reasonably necessary to remedy or cure such default with diligence 
and continuity. 

SECTION 16.04 No Guarantee of Development, Construction or Completion of the 
Project.   A Holder shall in no manner be obligated by the provisions of this Agreement to develop, 
construct or complete the Project or to guarantee such development, construction or completion; 
nor shall any covenant or any other provisions be construed to so obligate a Holder.  
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Notwithstanding the foregoing, nothing contained in this Agreement shall be deemed to permit or 
authorize such Holder to undertake or continue the development, construction or completion of 
the Project (beyond the extent necessary to conserve or protect the Holder’s security, including the 
improvements or construction already made), without the Holder first having been designated as 
a Subsequent Redeveloper. 

SECTION 16.05 Foreclosure.  

1. Holder’s Options: If a Holder forecloses its Mortgage secured by Property, 
or takes title to the Property by deed-in-lieu of foreclosure or similar transaction, the Holder shall 
have the right, but not the obligation, at its option to (a) sell the Property to a Subsequent 
Redeveloper to undertake or continue the development, construction or completion of the Project 
as set forth herein; or (b) expressly assume the obligations of Redeveloper under this Agreement 
(collectively, “Holder’s Options”); provided that one of the Holder’s Options is exercised within 
six (6) months of the transfer of title resulting from the Foreclosure (the “Transition Period”), the 
failure of which may result in the Borough’s termination of this Agreement, as further set forth 
herein.    

a) Extension(s) of Project Schedule: In furtherance of the foregoing, the 
Holder, or a Subsequent Redeveloper, as the case may be, assuming the obligations of Redeveloper 
hereunder, shall enter into a written agreement with the Borough to complete the Project in the 
manner provided in this Agreement, subject to reasonable extensions of the Project Schedule (the 
“Subsequent Redevelopment Agreement”). Any Subsequent Redevelopment Agreement shall 
address the cure of any Event of Default by Redeveloper which occurred prior to the Foreclosure, 
the failure of which may result in the Borough’s termination of this Agreement, as further set forth 
herein.      

b) Completion of Project: Any such Holder or Subsequent Redeveloper, as the 
case may be, assuming the obligations of Redeveloper hereunder, completing the Project or any 
portion thereof in the manner provided in this Agreement and/or otherwise pursuant to the 
Subsequent Agreement, shall be entitled to Certificates of Occupancy and Certificates of 
Completion in accordance herewith.    

2. Expiration of Transition Period: In the event that Holder declines to exercise 
one of the Holder’s Options as set forth above, then the Borough shall have the option to terminate 
this Agreement pursuant to the provisions herein.  

3. No Deviation from Project Description by Holder or Subsequent 
Redeveloper: Subject to the provisions herein, nothing in this Agreement shall be construed or 
deemed to permit or to authorize any Holder, or any Subsequent Redeveloper, as the case may be, 
to devote the Property, or any portion thereof, to any uses, or to construct any improvements 
thereon, other than those uses and improvements, respectively, provided for hereunder. 

SECTION 16.06 Governmental Approval Fees.  To the extent required by Applicable 
Law(s), and in accordance with the provisions of Section 11.02, the Redeveloper shall be 
responsible for the payment of any Governmental Application fees that ordinarily accompany the 
submission of the relevant Governmental Application materials relating to the Project.  In addition, 
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thereto, the Redeveloper shall be responsible for establishing an escrow for the costs associated 
with any professional review services performed by a designated professional on behalf of any 
Borough body to which the Redeveloper’s Governmental Application(s) are submitted.   

SECTION 16.07 Project Costs.  All costs associated with completing and implementing 
the Project, including payment of the Borough Costs, and any other costs directly incurred by or 
chargeable to the Redeveloper, shall be solely the responsibility of the Redeveloper. 

SECTION 16.08 Payment of Borough Costs.  The Redeveloper shall be responsible for 
the payment of all Borough Costs as follows: Within ten (10) days from the Effective Date, the 
Redeveloper shall pay One Hundred Thousand Dollars ($100,000.00) to reimburse the Borough 
for costs incurred prior to the execution of the Conditional Redeveloper’s Agreement. Additionally 
within ten (10) days from the Effective Date, Redeveloper shall pay Fifty Thousand Dollars 
($50,000.00) (the “Project Funds”) to the Borough to be maintained in the existing account by 
the Borough and to be drawn down upon by the Borough to cover Borough Costs.  Any funds paid 
by the Redeveloper in accordance with the Conditional Redeveloper’s Agreement that have not 
been used as of the date of this Agreement will be transferred and credited to the Redeveloper’s 
obligation to pay Project Funds. Upon request, the Borough shall provide Redeveloper with 
invoice(s) setting forth the Borough Costs which have been drawn down from the Project Funds.  
Within fifteen (15) days of the receipt by Redeveloper of written notice from the Borough that the 
amount of Project Funds has decreased to Ten Thousand Dollars ($10,000.00), Redeveloper shall 
replenish the Project Funds to the amount of Twenty-Five Thousand Dollars ($25,000.00).  If the 
Borough’s Costs exceed the amount of the Project Funds at any given time, Redeveloper agrees to 
pay such Borough Costs upon fifteen (15) days’ written notice from the Borough stating that such 
Borough Costs are due.  Upon the Effective Date of this Agreement, the Conditional Redeveloper’s 
Agreement shall be terminated, funds held by the Borough shall become Project Funds and the 
terms and obligations contained therein shall be replaced by the terms and obligations contained 
in this Agreement. Redeveloper is required to post any escrow required by the Planning Board 
separate and in addition to these Borough Costs.         

SECTION 16.09 Governmental Permit Fees.  In accordance with the provisions of 
Section 11.02, the Redeveloper shall pay all fees for any permits required by the Borough, in 
accordance with standard fees provided in the Borough’s ordinances, and any other Governmental 
Body for the development and construction of the Project.  The Redeveloper shall pay all other 
permit fees, which include any permit fees payable by the Borough to any Governmental Bodies 
other than the Borough, or for which the Borough is required to reimburse any other Governmental 
Bodies or is required to pay other third party contractors retained by or on behalf of the Borough.   

ARTICLE XVII 
CONDEMNATION 

17.01  Acquisition by Redeveloper. Redeveloper agrees to use commercially reasonable 
efforts to acquire title to the Privately-Owned Property in an arm’s length transaction between 
Redeveloper and the owners of such Privately-Owned Property. To the extent that Redeveloper is 
unable to acquire title to the Privately-Owned Property through negotiation in accordance with this 
Agreement, then Redeveloper may notify the Borough in writing, no later than one hundred eighty 
(180) days after the execution of this Agreement that Redeveloper wishes the Borough to pursue 

                                                                                                                                                                                               MON-L-000294-25   06/26/2025 4:56:44 PM   Pg 179 of 205   Trans ID: LCV20251864584 



 

41 
4867-0389-7759, v. 14 

acquisition of the relevant parcels within the Privately-Owned Property.  Nothing herein shall 
obligate Redeveloper to request the Borough to utilize its powers of eminent domain as described 
herein. The Privately-Owned Property shall be acquired by the Borough pursuant to and in 
accordance with the Redevelopment Law, either through a negotiated purchase and sale or through 
exercise by the Borough of its powers of eminent domain in accordance with the applicable 
provisions of the Eminent Domain Act.   

17.02 Acquisition by the Borough.   
 

(a) Within fifteen (15) days after the Borough’s receipt of written notice from 
Redeveloper identifying the parcel(s) and the interest(s) therein to be acquired by the Borough (an 
“Acquisition Notice”), and at the sole cost and expense of Redeveloper, the Borough agrees to 
diligently pursue acquisition of the designated parcels or the designated interest therein (the 
“Designated Acquisition Parcel”); in particular, the Borough shall (a) undertake the necessary 
legal due diligence required to determine if such properties may be taken by condemnation and 
advise Redeveloper of such conclusion; and (b) advise Redeveloper of the anticipated amount of 
the Initial Condemnation Deposit. Within fifteen (15) days after Redeveloper’s deposit into the 
Condemnation Costs Account of the Initial Condemnation Deposit, the Borough in accordance 
with the applicable provisions of and procedures under the Eminent Domain Act will order 
appraisals and physical inspections to ascertain the appraised value and physical conditions of each 
Designated Acquisition Parcel.  The Borough will engage professionals reasonably acceptable to 
the Redeveloper to carry out the work described in this Section.   
 

(b) Upon completion of the appraisal, the Borough shall submit to Redeveloper a copy 
of the appraisal, after which the Redeveloper may, at its option, elect not to acquire the Designated 
Acquisition Parcel and in such case shall notify the Borough in accordance with Section 18.01 
herein and then neither Party shall have any further obligations with respect to the Designated 
Acquisition Parcel. As a condition precedent to the Borough commencing acquisition activities, 
Redeveloper shall make the Subsequent Condemnation Deposit into the Condemnation Costs 
Account.  If Redeveloper does not elect to acquire the Designated Acquisition Parcel, then the 
balance of the Initial Condemnation Deposit shall be returned to Redeveloper.  If the appraisal is 
approved by Redeveloper, the Borough agrees to diligently pursue acquisition of the Designated 
Acquisition Parcels as hereafter set forth.        

 
(c) The Redeveloper shall be responsible for payment of all Condemnation Costs.     
 
17.03 Offer and Negotiations.  (a)  Within thirty (30) days after receipt of the Subsequent 

Condemnation Deposit, the Borough shall enter into bona fide negotiations with the owner of the 
Designated Acquisition Parcel.  Such negotiations shall include an offer in writing to the owner of 
the Designated Acquisition Parcel, as previously approved by Redeveloper as provided herein, 
identifying the property and the interest therein to be acquired, the compensation offered to be 
paid, and a reasonable disclosure of the manner in which the amount of such offered compensation 
has been calculated (the “Offer”).    
 

(b) In no event shall the Offer be less than the appraised value.  Redeveloper recognizes 
and acknowledges that the Borough is obligated under the provisions of the Eminent Domain Act 
to negotiate in good faith to purchase a Designated Acquisition Parcel once an Offer has been 
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made.  The Borough, in consideration of the Condemnation Deposit, agrees to keep Redeveloper 
fully apprised of the progress of such negotiations.  Furthermore:   

 
(1) The Borough shall (i) consult with the Redeveloper concerning the acquisition; (ii) 

review with the Redeveloper the proposed Offer; and (iii) if the Redeveloper does not agree with 
the Offer proposed by the Borough, the Redeveloper may (A) terminate negotiations to purchase 
the Designated Acquisition Parcel; or (B) suggest in writing an alternative Offer, which the 
Borough shall take into consideration and utilize if and to the extent consistent with the Borough’s 
obligation to negotiate in good faith, provided that Borough shall not submit any Offer to the owner 
of the Designated Acquisition Parcel unless such Offer is approved by Redeveloper. The Borough 
shall promptly advise the Redeveloper as to whether the proposed Offer was accepted by the owner 
of the Designated Acquisition Parcel.  If the Borough’s Offer is accepted by such owner, the 
Borough will enter into a purchase and sale agreement for the purchase of the Designated 
Acquisition Parcel at the agreed upon price and on the agreed upon terms and conditions of the 
Offer. 

 
(2) The Borough shall provide a copy of each such purchase and sale agreement to the 

Redeveloper for its review and comment prior to execution thereof. The Redeveloper shall provide 
comments, if any, to the Borough and shall deposit any additional Subsequent Condemnation 
Deposit as may be reasonably requested by the Borough into the Condemnation Costs Account 
(provided that the total Condemnation Deposit shall not exceed the amount of the accepted Offer 
plus estimated transaction costs) if in the reasonable estimation of the Borough such additional 
funds are necessary to complete closing of title on the Designated Acquisition Parcel, within fifteen 
(15) business days of Redeveloper’s receipt of the executed purchase and sale agreement. The 
Borough shall provide a copy of the final purchase and sale agreement to the Redeveloper within 
three (3) days after its execution by both the Borough and the seller.  In consideration of the 
Condemnation Deposit and in recognition of Redeveloper’s obligation to pay all Condemnation 
Costs, the Borough will not terminate or agree to modify any such fully executed purchase and 
sale agreement without Redeveloper’s prior knowledge and consent, which consent may be 
withheld in Redeveloper’s sole discretion. 

        
   (c)  WRAP.  Within thirty (30) days after receipt of the Subsequent Condemnation 

Deposit, the Borough shall commence and pursue the process for obtaining approval of the WRAP, 
if necessary. 

 
17.04 Condemnation Action.   
  
(a) If the owner of the Designated Acquisition Parcel rejects the Offer or fails to accept 

the Offer in writing within fourteen (14) days after the mailing of the Offer, the Borough shall 
provide written notice to Redeveloper that possession of the Designated Acquisition Parcel cannot 
be acquired through negotiations. 

 
(b)  Within fifteen (15) days after receipt of the notice from the Borough, Redeveloper 

must either (i) notify the Borough in writing that Redeveloper elects not to acquire the Designated 
Acquisition Parcel; or (ii) notify the Borough in writing of Redeveloper’s consent to proceed with 
a condemnation action, in which case Redeveloper shall within fifteen (15) days of the Borough’s 
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demand, deposit into the Condemnation Costs Account any additional Subsequent Condemnation 
Deposit reasonably requested by the Borough to cover additional anticipated Condemnation Costs.  
Within fifteen (15) days of the Borough’s receipt of Redeveloper’s notice to proceed, and if 
required, the deposit by Redeveloper of any additional Subsequent Condemnation Deposit, the 
Borough will institute the condemnation action by the filing of a verified complaint.    

  
(c) After the service of process in conjunction with the filing of the complaint, and with 

prior notice to and in consultation with the Redeveloper, the Borough will file in the recording 
office a declaration of taking and simultaneously deposit with the Clerk of the Court the amount 
of the estimated compensation that must be paid for the Designated Acquisition Parcel. The 
Borough, in consideration of the Condemnation Deposit, agrees to keep Redeveloper fully 
apprised of the progress of the condemnation litigation, and to the extent feasible and consistent 
with the requirements of the Eminent Domain Act will endeavor to coordinate the filing of the 
declaration of taking and the timing thereof with Redeveloper.  The Borough shall provide 
Redeveloper with the opportunity to review all documents related to the condemnation 
proceedings before submission or filing.  Any settlement in the condemnation action shall be 
subject to Redeveloper’s approval. The Redeveloper may elect to request abandonment of the 
condemnation proceedings at any time prior to the date on which a declaration of taking is filed in 
the condemnation action;   

(d)  A copy of the declaration of taking and notice of the filing thereof and of the making 
of the aforesaid deposit, shall be promptly served upon the owner of the Designated Acquisition 
Parcel and any other parties required to be served under the Eminent Domain Act and all other 
Applicable Laws, and proof of such service promptly filed in the action; and  

(e)  any required relocation of owners, tenants or occupants will be undertaken in 
accordance with the WRAP. 

17.05  Condemnation Counsel.  With respect to any condemnation proceedings instituted 
by the Borough and with respect to any other legal work required by the Borough relating to the 
Project, the Redeveloper agrees that the Borough shall be entitled to appoint and retain an attorney 
or attorneys to act as special counsel to conduct said condemnation proceedings and related work 
for the Borough (the “Condemnation Counsel”), whose reasonable fees shall be considered 
Condemnation Costs, but shall not be included as Borough Costs otherwise paid or payable by 
Redeveloper hereunder.  In addition, the Borough shall have the right to hire appraisers, surveyors, 
and such other professionals as may reasonably be required in connection with such condemnation 
proceedings, the reasonable costs of which will be considered Condemnation Costs and shall not 
be included as Borough Costs. The selection of Condemnation Counsel, appraisers, surveyors and 
such other professionals shall be at the Borough’s reasonable discretion, with the consent of the 
Redeveloper which consent may not be unreasonably withheld, conditioned or delayed.  The 
Borough agrees that it will cause the Condemnation Counsel to inform the Redeveloper and its 
professionals periodically concerning the status of all negotiations and any condemnation 
proceedings and the strategies such counsel proposes, including settlement limits.          

17.06 Remediation Cost Recovery. The Designated Acquisition Parcels may be 
environmentally contaminated, in which case the owner or other parties may be responsible for 
remediation thereof.  In such event the Borough shall preserve the right of either the Borough or 
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Redeveloper to seek cost recovery from the prior owner and other responsible parties, or to 
establish an environmental escrow account from some or all of the purchase price of a Designated 
Acquisition Parcel in order to fund the estimated cost of remediation required at that parcel. Such 
reservation of rights to establish an environmental escrow account for remediation or for cost 
recovery shall be included in the Offer and negotiated purchase and sale agreement, or the 
condemnation complaint and the declaration of taking if a Designated Acquisition Parcel cannot 
be acquired through negotiations.  Following the recording of the declaration of taking (or 
execution of a final judgment by the court determining that the Borough properly exercised its 
power of eminent domain, in the case of a challenge to that authority), the Borough and the 
Redeveloper shall mutually determine whether seeking an order compelling such parties to 
remediate the Designated Acquisition Parcel shall be brought and prosecuted by the Borough, or 
by Redeveloper following conveyance of the Designated Acquisition Parcel to the Redeveloper. 
Any such action, regardless of when commenced, shall be at the Redeveloper’s sole cost and 
expense, and such costs and expenses shall be Condemnation Costs for the purposes of this 
Agreement.  Provided that Redeveloper has paid all Condemnation Costs and an Event of Default 
is not continuing, all sums recovered under such an action, or savings achieved thereby, shall be 
the property of the Redeveloper.  The Borough and the Redeveloper agree to cooperate as 
necessary to assist in the prosecution of such action.  The Borough, as the condemning authority, 
shall object to any application to withdraw funds on deposit by the Designated Acquisition Parcel 
owner or anyone else having an interest in the Designated Acquisition Parcel until the costs of 
remediation are known and an environmental escrow fund is established, and then only if there are 
funds in excess of the costs of remediation.      

  
17.07 Conveyance by the Borough to Redeveloper. Simultaneously with the acquisition 

by the Borough of title to a Designated Acquisition Parcel, and provided that there is no 
outstanding Event of Default, the Borough shall convey fee simple ownership of the Designated 
Acquisition Parcel to the Redeveloper, for the sum of ONE and 00/100 DOLLAR ($1.00) and 
otherwise on the terms and conditions in this Agreement. All conveyances will be by bargain and 
sale deed.    

 
17.08 Title. Redeveloper shall cause title to each Designated Acquisition Parcel to be 

examined and commitments for title insurance at regular rates (collectively, the “Title Insurance 
Commitment”) in favor of Redeveloper to be issued.  Such Title Insurance Commitments shall 
be written by such agency and/or national title insurance company selected by Redeveloper and 
licensed to do business in the State of New Jersey and such Title Insurance Commitments shall be 
delivered to Redeveloper, with copies also provided to the Borough.  Notwithstanding the fact that 
the filing of the declaration of taking will clear title to a property, Redeveloper shall inform the 
Borough in writing of any objections to title (“Title Objections”) as to any Designated Acquisition 
Parcel within thirty (30) days of receipt of a Title Insurance Commitment.  The Borough and 
Redeveloper will work in a cooperative manner to resolve any Title Objections to the satisfaction 
of Redeveloper and its title insurer such that the title insurer agrees to modify its Title Insurance 
Commitment to omit or provide affirmative insurance with respect to the Title Objection in 
question. Without limitation, the reasonable efforts of the Borough may include the 
commencement and prosecution of eminent domain proceedings to cure any Title Objection.  If it 
is determined that the Title Objections are due to a procedural error during the condemnation 
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process by the Borough, then the Borough shall take corrective action to cure the procedural error 
and remove the Title Objection at its sole cost and expense.     

17.09 No Warranties.  The Redeveloper specifically acknowledges that the Borough 
makes no representation or warranty, expressed or implied, as to the fitness of any Designated 
Acquisition Parcel or any improvement thereon for any particular purpose, as to the condition or 
durability thereof, or that the Designated Acquisition Parcel is or will be suitable for the 
Redeveloper’s intended purposes. 

 
17.10 Payment of All Condemnation Costs by Redeveloper.   
 
(a) Redeveloper shall be required to fund all Condemnation Costs on an ongoing basis by 

funding the Condemnation Costs Account (or if and to the extent agreed by the Borough in its 
discretion, by posting an irrevocable letter of credit in form and amount and issued by an 
underwriter acceptable to the City  If the Condemnation Costs exceed or will exceed, in the 
Borough’s good faith estimate, the Condemnation Costs Deposit, then upon receipt of a written 
request by the Borough reflecting the actual amounts paid or reasonably anticipated to be required, 
Redeveloper shall be obligated to deposit within fifteen (15) business days of such request such 
additional funds to the Condemnation Costs Account.  Failure of Redeveloper to make any 
additional Subsequent Condemnation Deposit as required herein shall constitute an Event of 
Default by the Redeveloper in the performance of its obligations under this Agreement.  The 
Borough shall provide copies of all invoices for Condemnation Costs to Redeveloper, and 
Redeveloper shall have the ability to review and dispute same.  
 

(b) If there are any outstanding Condemnation Costs as of the closing date for a 
Designated Acquisition Parcel, to the extent not deposited in the Condemnation Costs Account 
and as a condition of the closing, Redeveloper shall reimburse the Borough for all such outstanding 
Condemnation Costs at closing.  Any unused balance in the Condemnation Costs Account on the 
closing date will be applied first to any outstanding Acquisition Costs, if any, and if there are no 
outstanding Acquisition Costs then any excess funds will be returned to the Redeveloper.  If either 
Party exercises its right to terminate this Agreement as to all or any portion of the Privately-Owned 
Property prior to the transfer of title to Redeveloper, any funds left in the Condemnation Costs 
Account, after deduction of any outstanding Condemnation Costs, shall be the property of 
Redeveloper.    
 

(c)    Redeveloper hereby agrees to indemnify the Borough for all Condemnation Costs 
and all other reasonable costs, expenses, fees, and other monetary obligations or expenditures of 
funds (including professional fees and expenses) arising out of or in connection with acquisition 
of the Designated Acquisition Parcels by the Borough. 

 
(d) Redeveloper’s obligations to pay or to reimburse, and to indemnify, the Borough 

for Condemnation Costs shall survive termination of this Agreement by reason of an Event of 
Default of Redeveloper and conveyance of title of any Designated Acquisition Parcel to 
Redeveloper.  

 
ARTICLE XVIII 

MISCELLANEOUS 

                                                                                                                                                                                               MON-L-000294-25   06/26/2025 4:56:44 PM   Pg 184 of 205   Trans ID: LCV20251864584 



 

46 
4867-0389-7759, v. 14 

 
SECTION 18.01 Notices.  Any notice to be provided pursuant to this Agreement shall be 

sent by overnight mail (signature required) or certified, return receipt requested, with a courtesy 
copy via email, as follows:  

 
 If to the Redeveloper: 
 
 Capodagli Property Company, LLC 

201 South Wood Avenue 
Linden, New Jersey 07036 
Attn: Craig Ryno, VP 

 Email: craigryno@capodagli.com  
 
 With a copy to: 
 Capodagli Property Company, LLC 

201 South Wood Avenue 
Linden, New Jersey 07036 
Attn: Dennis P. Liloia, General Counsel 

 Email: dennis@capodagli.com  
 

If to the Borough: 
 

Borough Hall 
 30 Mechanic Street 
 Freehold, New Jersey 07642 
 Attention: Mayor Kevin A. Kane and Stephen J. Gallo, Business Administrator 
    
 With a copy to: 
  
 Joseph P. Baumann, Jr., Esq. 
 McManimon, Scotland & Baumann, LLC 
 75 Livingston Avenue 
 Roseland, New Jersey 07068 

Email: jbaumann@msbnj.com  
  

SECTION 18.02 Non-Liability of Officials and Employees of the Borough. No 
member, agent, official, employee, representative, or consultant of the Borough shall be personally 
liable to the Redeveloper or any of the Redeveloper’s successors in interest or assigns, for any 
Event of Default or breach by the Borough, for any amount which may become due to the 
Redeveloper or its successors in interest or assigns, or on any other obligation under the terms of 
this Agreement.  

SECTION 18.03 Non-Liability of Officials and Employees of Redeveloper.  No 
member, agent, officer, employee, representative, director, or partner of the Redeveloper shall be 
personally liable to the Borough or any of the Borough’s successors in interest or assigns, in an 
Event of Default or breach by the Redeveloper, or for any amount which may become due to the 
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Borough or its successors in interest or assigns, on any other obligation under the terms of this 
Agreement.  

SECTION 18.04 Provisions Not Merged with Deeds.  The provisions of this Agreement 
shall not be merged by reason of any deeds transferring title to any portion of the Property from 
Redeveloper, and any such deed shall not be deemed to affect or impair the provisions, covenants 
or conditions of this Agreement. 

SECTION 18.05 No Financial Consideration for Redevelopment Agreement.  The 
Redeveloper warrants that it has not paid or given, and will not pay or give, any third person any 
money or other consideration in connection with this Agreement, other than the costs of conducting 
business and costs of professional services such as architects, engineers, financial consultants and 
attorneys.  The Redeveloper further warrants it has not paid or incurred any obligation to pay any 
officer or official of the Borough any money or other consideration for or in connection with this 
Agreement. 

SECTION 18.06 Conflict of Interest.  No member, agent, official, employee, or 
representative of the Borough has or shall acquire any interest, direct or indirect, in the Project or 
the Property or in any additional property included or planned to be included in this Project, or has 
or shall have any interest, direct or indirect, in any contract or proposed contract for materials or 
services to be furnished or used in connection with the Project or Property.  

SECTION 18.07 Successors and Assigns/No Third Party Beneficiary.  This Agreement 
shall be binding upon and inure to the benefit of the permitted successors in interest and assigns 
of the Parties and their heirs, executors, and administrators.  No provision of this Agreement shall 
be deemed to be for the benefit of, or enforceable by, any third party. 

SECTION 18.08 Titles of Articles and Sections.  The titles of the several Articles and 
Sections of this Agreement are inserted for the convenience of reference only and shall be 
disregarded in construing or interpreting any of its provisions. 

SECTION 18.09 Severability.  If any term or provision of this Agreement or the 
application thereof shall to any extent be held to be invalid or unenforceable, the remainder of this 
Agreement shall not be affected thereby, and each other term and provision of this Agreement 
shall be valid and shall be enforced to the extent permitted by law. 

SECTION 18.10 Execution of Counterpart.  This Agreement may be executed in one or 
more counterparts.  This Agreement shall become binding upon the Parties and such counterparts 
shall constitute one and the same instrument, upon the Effective Date of this Agreement. 

SECTION 18.11 Modification of Agreement.  No modification, waiver, amendment, 
discharge, or change of this Agreement shall be valid unless the same is in writing, duly authorized, 
and signed by the Party against which the enforcement of such modification, waiver, amendment, 
discharge, or change is or may be sought. 

SECTION 18.12 Drafting Ambiguities and Interpretation.  In the interpretation of any 
provision of this Agreement, no weight shall be given to, nor shall any construction or 
interpretation be influenced by, the fact that counsel for one of the Parties drafted this Agreement, 
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each of the Parties acknowledging that it and its counsel have had ample opportunity to review 
this Agreement and have contributed to the final form of same. 

SECTION 18.13 Time Period for Notices.  All notices to be served hereunder shall be 
provided in writing in conformance with the terms of this Agreement and, unless a certain number 
of days is specified, within a reasonable time. 

SECTION 18.14 Governing Law.  This Agreement shall be governed by and construed 
in accordance with all Applicable Law(s) of the State of New Jersey. 

SECTION 18.15 Recitals, Definitions, and Exhibits Incorporated.  The Recitals, 
Definitions, and Exhibits to this Agreement are hereby incorporated by reference into this 
Agreement, as if fully set forth herein. 

SECTION 18.16 Recording. This Agreement shall be recorded in the land records of 
Monmouth County in the sole discretion of the Borough.  

SECTION 18.17 Entire Agreement.  This Agreement constitutes the entire agreement 
for the redevelopment of the Property between the Parties.  Any prior redevelopment, development 
or similar agreements between the Parties, or between the Borough and any predecessors in title 
or other parties to the related to any portion of the Property are hereby terminated and superseded.  
To the extent any documents related to any such prior agreements have been recorded in the land 
records of Monmouth County, the Parties shall cooperate to cause them to be terminated of record. 

SECTION 18.18 Borough Approval. Any approvals of the Borough referenced in this 
Agreement shall be by Resolution of the Borough Council, unless expressly stated otherwise.  
 

[THE REMAINDER OF THIS PAGE INTENTIONALLY BLANK] 
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IN WITNESS WHEREOPF, the parties hereto have caused this Agreement to be 

executed, all as of the date first above written. 

  
  

Attest: BOROUGH OF FREEHOLD 

UE 

i Kevin A. Kane 

( / Mayor, Borough of Freehold 

STATE OF NEW JERSEY 
SS: 

COUNTY OF MONMOUTH 

I CERTIFY that on Syhenky 35 , 2024, Kevin A. Kane personally came 
  

before me, and this person acknowledged under oath, to my satisfaction, that: 

(a) this person is the Mayor of the Borough, named in this document; 

(b) this document was signed and delivered by the Borough as its voluntary act, duly 

authorized by a proper resolution of the Borough; and 
(c) this person signed this proof to attest to the truth of these facts. 

Bor bare Ebiw 

Name: 
  

Signed and sworn to before me 

   

   

  

    
  

on _Seytealyr 2024  BARBARAEHLEN ¢.j : 
ete be a5. i NOTARY PUBLIG 3 | 

dieu STATE OF NEW JERSEY :) | 
— ere per 160140718 

See SB ey MY COMMISSION EXPIRES OCT. 18, 2025 
  

Notary Public
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CAPODAGLI PROPERTY COMPANY, 

    

LLC 

Attést: | yy 

CO) [kl ZG Rn CMO By: be (gpm 
Dennis P. Liloia Name: George MCapodagli 

Title: Managing Member 

State of New Jersey ) 
) ss: 

County of Union ) 

Be it remembered, that on this 20" day of January, 2025, before me the subscriber, 

personally appeared George M. Capodagli, authorized signatory as Managing Member of 
CAPODAGLI PROPERTY COMPANY, LLC, the limited liability company named in and on 

whose behalf executed the within instrument, and thereupon he acknowledged that she/he signed, 
sealed and delivered the same as the act and deed of the limited liability company for the uses and 
purposes therein expressed, that she/he was authorized by the limited liability company to execute 

the within instrument on behalf of the limited liability company. 

Signed and sworn to before me 

On January 20, 2025 

Y) Meu 
Dennis P. Liloia, Attorney at 
Law State of New Jersey 

  

(Signature Page for Redevelopment Agreement) 
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NEW JERSEY LAND TITLE NJRB 3-10 
INSURANCE RATING BUREAU Last Revised: 11/01/2023 

LEGAL DESCRIPTION 
 

All that certain Lot, piece or parcel of land, with the buildings and improvements thereon erected, situate, lying and being in Freehold 
Borough, County of Monmouth, State of New Jersey, being bounded and described as follows: 
 
Lot 15: 
 
Beginning at a point on the southeasterly sideline of Broad Street (66 feet ROW), said point being distant the following 3 courses and 
distances from the intersection of the northwesterly sideline of West Main Street (66 feet ROW) with the southwesterly sideline of 
Throckmorton Street (51.91 feet ROW), and running thence; 
 
a) Along said sideline of West Main Street South 52 degrees 00 minutes 00 seconds West, 611.00 feet to a point, thence; 
 
b) Leaving said sideline of West Main Street North 38 degrees 00 minutes 00 seconds West 300.00 feet to a point, thence; 
 
C) North 44 degrees 22 minutes 00 seconds West 210.88 feet at said sideline of Broad Street to the point and place of beginning, and 
running thence; 
 
1) Along said sideline of Broad Street North 47 degrees 07 minutes 00 seconds East 198.00 feet to a point thence; 
 
2) Leaving said sideline of Broad Street South 44 degrees 04 minutes 30 seconds East 227.71 feet to a point, thence; 
 
3) South 52 degrees 00 minutes 00 Seconds West 197.99 feet to a point, thence; 
 
4) North 44 degrees 22 minutes 00 seconds West 210.88 feet at said sideline of Broad Street to the point and place of beginning. 
 
Lot 16: 
 
BEGINNING at the northeasterly corner of lands belonging to the Board of Education of the Borough of Freehold, N.J., located on the 
southeasterly side of Broad Street; thence 
 
1.  Running in a northeasterly direction along the southeasterly line of Broad Street, 76 feet to the northwesterly corner of lot belonging to 
Ms. Catherine Allen; thence 
 
2.  Running in a southeasterly direction at right angles to the line of Broad Street and along the southwesterly line of lot belonging to Mrs. 
Catherine Allen, 233.75 feet; thence 
 
3.  Running in a southwesterly direction along the northwesterly line of lot belonging to Dr. George G. Reynolds, 76 feet to a corner of 
lands belonging to the Board of Education of the Borough of Freehold N.J.; thence 
 
4.  Running in a northwesterly direction along the line of lands belonging to the Board of Education, 225.75 feet to the point of 
BEGINNING. 
 
Being further described as follows: 
 
BEGINNING at a point in the southeasterly line of Broad Street, said point being distant the following 2 courses from the intersection of 
the southwesterly line of Throckmorton Street with the southeasterly line of Broad Street; 
 
a) Along the southeasterly line of Broad Street, in a southwesterly direction, 311.00 feet more or less to a point; thence 
 
b) South 46 degrees 20 minutes 25 seconds East, 76.07 feet to a point, said point being the point and place of Beginning and running; 
thence 
 
1) Along the southeasterly line of Broad Street, North 46 degrees 20 minutes 25 seconds East, 76.07 feet to a point; thence 
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NEW JERSEY LAND TITLE NJRB 3-10 
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2) South 43 degrees 55 minutes 45 seconds East, 235.19 feet to a point; thence 
 
3) South 52 degrees 00 minutes 00 seconds West, 75.90 feet to a point; thence 
 
4) North 44 degrees 04 minutes 30 seconds West, 227.71 feet to the point and place of Beginning 
 
Lot 17: 
 
BEGINNING at a point in the southeasterly side of Broad Street formerly called High Street, said point being also the beginning and 
northwesterly corner of the First lot conveyed by Edward G. Forman to Anthony Deedmeyer by deed dated May 27, 1910 and recorded 
in Book 879 of Deeds page 58&c., and the northeast corner of lot belonging to David Vanderveer Perrine; thence (1) northeasterly along 
the southeasterly side of said Broad Street 40 feet strict measure; thence (2) southeasterly and parallel with the easterly line of said 
David V. Perrine's lot and 40 feet therefrom a distance of 241 feet more or less to the lot formerly owned by Peter Rue now owned by 
Holmes Patterson; thence (3) southwesterly along the northerly line of said Holmes Patterson's property 40 feet more or less to the line 
of lands of David V. Perrine; thence (4) northwesterly along the easterly line of said David V. Perrine's lands 238 feet more or less to the 
Beginning. 
 
Lot 18: 
 
BEGINNING at a hub stake on the southeasterly side of Broad Street, which point is also the most northwesterly corner of land belong 
now or formerly to Gilbert Combs Co. and continuing thence according to the magnetic meridian of March 29, 1950, as shown on a map 
entitled "Property Survey for Borough of Freehold by George J. DeGarmo, Engineer and Surveyor" (1) South fifty degrees twenty-one 
minutes West forty-five (45) feet to a hub stake; thence (2) South thirty-nine degrees twenty-three minutes East two hundred and thirty-
nine and eighty-six hundredths (239.86) feet to a hub stake; thence (3) North fifty-seven degrees one minute East eighty-eight and sixty-
nine hundredths (88.69) feet to a hub stake, which point is also on a line of land belonging to the Borough of Freehold; thence (4) North 
thirty-seven degrees twenty-three and one-half minutes West along the Borough of Freehold line thirty-six and eighty hundredths (36.80) 
feet to a hub stake, which point is also on the most southeasterly line of the Gilbert Combs property; thence (5) South fifty-five degrees 
thirty-six and one-half minutes West along the Gilbert Comb's property forty-four and eighty-three hundredths (44.83) feet to a hub stake; 
thence (6) North thirty-nine degrees nineteen minutes West still along the Combs property two and nine fifty-one hundredths (209.51) 
feet to the point or place of Beginning. 
 
Lot 19:\line 
 
Tract 1: 
 
Beginning at a point on the southerly side broad Street on a course of South 50 degrees 21 minutes west a distance 37.30 feet from 
where the southerly side of Broad Street intersects the easterly right of way of Pennsylvania Railroad and continuing according to the 
Magnetic Meridian of July 25, 1950; 
 
1.  South 41 degrees 11 minutes East, along the westerly right of way of Pennsylvania Railroad 192.28 feet to a concrete monument; 
thence 
 
2.  still along the Pennsylvania Railroad right of way South 49 degrees 5 1/2 minutes West 2.11 feet to a concrete monument; thence 
 
3.  South 35 degrees 40 minutes East along the westerly right of way of Pennsylvania Railroad 30.96 feet to a stake; thence 
 
4.  South 50 degrees 49 1/2 minutes West along the northerly line of property now or formerly owned by the Borough of Freehold 34.79 
feet to a stake; thence 
 
5.  North 41 degrees 11 minutes West 222.82 feet to the south side of Broad Street; thence 
 
6.  Along the south side of Broad Street North 40 degrees 21 minutes East 40 feet to the point or place of beginning. 
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Tract 2: 
 
BEGINNING at a point in the southerly line of Broad Street at the northwesterly corner of a lot belonging to the Borough of Freehold, 
thence 
 
1.  along the southerly line of Broad Street, South 50 degrees 21 minutes West 51.68 feet; thence 
 
2.  South 39 degrees 19 minutes East, 209.51 feet; thence 
 
3.  North 55 degrees 36 1/2 minutes East, 44.83 feet; thence 
 
4.  South 37 degrees 23 1/2 minutes East 9.24 feet; thence 
 
5.  North 50 degrees 49 1/2 minutes East 14.71 feet; thence 
 
6.  North 41 degrees 11 minutes West, 222.82 feet to the point or place of BEGINNING. 
 
Lot 26.02: 
 
BEGINNING at a point where the general northeasterly line of land of the Borough of Freehold Meets the southeasterly line of Broad 
Street, at the distance of 117.84 feet bearing South 50 degrees 21 minutes West along said southeasterly line of Broad Street, from the 
point of meeting with the southwesterly line of Throckmorton Street and beginning point being also at the distance of 15.81 feet bearing s 
50 degrees 21 minutes West along said southeasterly of Broad Street, from the point of intersecting with said center line of the main 
track of railroad; Extending from said beginning point the following five courses and distances first three thereof being along said general 
northeasterly line of land of the Borough of Freehold;  
 
1.  South 41 degrees 11 minutes East 192.28 feet to a corner; 
 
2.  South 49 degrees 45 minutes West, 2.14 feet to another corner;  
 
3.  South 35 degrees 37 minutes East, 63.88 feet to an angle corner all of said last mentioned land; the following two courses and 
distances being along remaining land of the Freehold & Jamesburg Agricultural Railroad Company; 
 
4.  North 57 degrees 07 minutes East 7.95 feet to a point distant 15.81 feet southwestwardly at right angles from center line of the main 
track of railroad;  
 
5.  Northwestwardly a curve to the right having a radius of 1960.75 said curve being subtended by a chord having a bearing of North 49 
degrees 39 minutes 30 seconds West a length of 265.59, an arc length of 269.79 to the point of BEGINNING. 
 
Lot 28: 
 
BEGINNING at a post on the northerly side of Main Street the southeasterly corner (Formerly) Peter Rue's lot, thence along the easterly 
line of said Rue's lot as the fence now (1876) stands, and as the magnetic needle of William Segoine, Surveyor, pointed March 17, 1876, 
(1) North fifty two degrees West three hundred feet to an iron pin, thence (2) North thirty nine degrees and sixteen minutes East parallel 
with and one foot North of the barn fifty five feet to an iron pin in the line of the lot of (formerly) the Estates of Thomas P. Barkalow 
deceased and Joseph S. Conover deceased, thence along the same as the fence now (1876) stands, thence (3) South fifty six degrees 
and twenty two minutes East fifty one feet along said line of Estates of said Barkalow and Conover, thence (4) South fifty five degrees 
and thirty minutes East twenty feet still along said line, thence (5) South fifty four degrees and forty five minutes East two hundred and 
thirty feet to northerly edge of Main Street, thence (6) along the same, South thirty eight degrees West seventy one feet to the place of 
beginning. 
 
BEGINNING at a point on the Northwesterly side of West Main Street, distant two hundred thirty-eight and eighty hundredths feet 
(238.80) Southwesterly from the intersection of the Northwesterly side of West Main Street with the Northeasterly side of Throckmorton 
Street; and continuing thence according to a former bearing: 
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1. South thirty-eight degrees and no minutes West along the Northwesterly side of West Main Street, seventy-one feet (71.00) to a 
concrete monument (found); thence 
 
2. North fifty-two degrees and no minutes West along the line of lands, now or formerly owned by the Central Jersey Bank and Trust Co., 
three hundred feet (300.00) to a concrete monument (found); thence 
 
3. North thirty-nine degrees and sixteen minutes East along the line of lands owned by the Borough of Freehold, fifty-five feet to a point; 
thence 
 
4. South fifty-six degrees and twenty-two minutes East still along the line of lands the Borough of Freehold, fifty-one feet (51.00) to a 
point; thence 
 
5. South fifty-five degrees and twenty-six minutes East still along the line lands of the Borough of Freehold, eighteen and twenty-three 
hundredths feet (18.23) to a point; thence 
 
6. South fifty-four degrees and forty-five minutes East still along the line of lands of the Borough Freehold, two hundred thirty feet 
(230.00) to the point and place of Beginning. 
 
Lot 29: 
 
Beginning at a concrete monument on the northerly side of West Main Street, distant three hundred nine and eighty hundredths feet 
(309.80) on a course of South fifty-nine degrees and forty-four minutes West from a cross in the concrete, marking the intersection of the 
northerly side of West Main Street with the easterly side of Throckmorton Street, and continuing according to a former Magnetic 
Meridian; thence (1) North thirty degrees and sixteen minutes West along the westerly line of property owned by H. W. Ingling, three 
hundred feet (300.00) to a concrete monument; thence (2) South fifty-nine degrees and forty-four minutes West parallel with West Main 
Street, seventy-five feet (75.00) to a concrete monument; thence (3) South thirty degrees and sixteen minutes East along the easterly 
line of property owned by Georgia and Barton Callahan, three hundred feet (300.00) to a concrete monument on the northerly side of 
West Main Street; thence (4) North fifty-nine degrees and forty-four minutes East along the northerly side of West Main Street, seventy-
five feet (75.00) to the point or place of beginning. 
 
Lot 30: 
 
Beginning at a point along the northwesterly line of West Main Street, southwesterly 336.00 feet from the intersection of the 
southwesterly line of Throckmorton Street with the northwesterly line of West Main Street and thence, 
 
1. North 38 degrees 00 minutes 00 seconds West 300.00 feet to a nail in concrete and thence, 
 
2. South 52 degrees 00 minutes 00 seconds West 75.00 feet to a point and thence, 
 
3. South 38 degrees 00 minutes 00 seconds East 300.00 feet to a point along the northwesterly line of West Main Street and thence, 
 
4. Along the northwesterly line of West Main Street, North 52 degrees 00 minutes 00 seconds East 75.00 feet to the point or place of 
beginning. 
 
Lot 31: 
 
Tract 1: 
 
BEGINNING at a stone planted at the foot of a post standing at the southwest corner of David C. Perrine's lot (being the southeast 
corner of the lot hereby conveyed) and in the line of the iron fence, and running thence as the needle pointed A.D. 1833 
 
1. North 38 degrees West, 300 feet along the lands of the said David C. Perrine to the barn lot of Amos Richardson; thence 
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2. Along the southerly line of said Richardson's lot, South 52 degrees West, 75 feet to the strip of land owned by William H. Conover, 
Charles H. Conover, Andrew Perrine and others, and known as the "Horse shed lot"; thence 
 
3. South 38 degrees East, 300 feet along the eastern line of said strip to a stake on the northerly side of Main Street standing in the line 
of old cherry trees as they stood A.D. 1933, and as they now stand, being the lot of Richard Davis; thence 
 
4. West 52 degrees East, 75 feet to the beginning. 
 
Tract 2: 
 
BEGINNING on the westerly side of Mount Holly Road, now Main Street, in Freehold, at the easterly corner of the Seminary Lot, and 
runs 
 
1. Northerly along the northerly line thereof, 114 feet 6 inches, more or less, to the place where the horse shed stood; thence 
 
2. Southerly and westerly along the line of said Seminary lot, 8 feet 8 inches, parallel with the Mount Holly Road; thence 
 
3. Along the line of the Seminary Lot northerly and westerly, 185 feet 6 inches more or less, to Joseph Combs line; thence 
 
4. 14 feet 2 inches, to the Church lot, (now Jacob B. Rue's); thence 
 
5. Along the Southwesterly line of the Church lot (now Jacob B. Rue's) 300 feet more or less to the said Mount Holly Road, thence 
 
6. Southerly and westerly 5 feet 6 inches to the place of beginning. 
 
Lot 32: 
 
Beginning at a point in the northwesterly line of West Main Street, said point being distant along said line South 52 degrees 00 minutes 
00 seconds West, 611.00 feet from the intersection of said line with the southwesterly line of Throckmorton Street, said point being also 
the southeasterly corner of Lot 33, and from said beginning point running; thence 
 
1. Along the northeasterly line of Lot 33, North 38 degrees 00 minutes 00 seconds West, 300.00 feet to an angle-point therein, said point 
being also the southwesterly corner of Lot 15; thence 
 
2. Along the southeasterly line of Lot 15, North 52 degrees 00 minutes 00 seconds East, 110.83 feet to the northwesterly corner of Lot 
31; thence 
 
3. Along the southwesterly line of Lot 31, South 38 degrees 00 minutes 00 seconds East, 185.50 feet to an angle point therein; thence 
 
4. Along the same, North 52 degrees 00 minutes 00 seconds East, 8.67 feet to an angle point there; thence 
 
5. Along the same, South 38 degrees 00 minutes 00 seconds East, 114.50 feet to a point in the northwesterly line of West Main Street; 
thence 
 
6. Along said line, South 52 degrees 00 minutes 00 seconds West, 119.50 feet to the point and place of beginning. 
 
Note: Being Lot(s) 15, 16, 17, 18, 19, 26.02, 28, 29, 30, 31 and 32, Block  35, Tax Map of the Freehold Borough, County of Monmouth. 
 
Note: Lot and Block shown for informational purposes only. 
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EXHIBIT B  

FORM OF CERTIFICATE OF COMPLETION 
 

Record and Return to: 
 
 

CERTIFICATE OF COMPLETION  
 
 

Pursuant to Section 4.07 of the Redevelopment Agreement by and between the Borough of 
Freehold (the “Borough”) and Capodagli Property Company, LLC (the “Redeveloper”), dated as 
of January 20, 2025, (the “Redevelopment Agreement”), the undersigned, as of the date hereof, 
certifies that (all undefined capitalized terms used herein shall have the same meaning ascribed to 
them in the Redevelopment Agreement): 

 
(i) the Project in its entirety has been completed as of ____________   , in 

accordance with the Redevelopment Agreement and in compliance with Applicable Laws 
so that the Project in its entirety may, in all material respects, be used and operated under 
the applicable provisions of the Redevelopment Agreement; 

(ii) all permits, licenses and approvals that are required in order for the 
Redeveloper to Complete the Project or such other work or action to which such term is 
applied are, to the extent so required, in full force and effect; 

(iii) such Completion has been further evidenced by a written certificate of the 
Redeveloper and a certificate of the Redeveloper’s engineer evidencing completion of the 
Project, which certificates are attached hereto as Exhibit 1:  

(iv) the Project is being operated in accordance with the terms and provisions of 
the Redevelopment Agreement, the Redevelopment Plan and Applicable Laws; and 

(v) a copy of any Certificate of Occupancy issued with respect to any portion 
or portions of the Project for which a Certificate of Occupancy is required is attached hereto 
as Exhibit 2. 

The conditions determined to exist at the time the Redevelopment Area was determined to 
be an area in need of redevelopment no longer exist with respect to the Property.  The Property 
shall no longer be subject to the covenants running with the land covered by this Certificate of 
Completion for the benefit of the Borough provided however, that the covenants in Sections A(c) 
and A(d) within the Declaration (as defined in the Redevelopment Agreement) shall remain in 
effect without limitation as to time, and the covenant in Section A(g) shall remain in effect for the 
duration agreed upon in the Redevelopment Agreement and the Affordable Housing Deed 
Restriction.  

 
The Declaration recorded in the office of the Monmouth County clerk on ______                  in 

deed book ____  , page ____ is hereby discharged of record and is void and of no further force and 
effect provided however, that the covenants in Sections A(c) and A(d) within the Declaration shall 
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remain in effect without limitation as to time, and the covenant in Section A(g) shall remain in 
effect for the duration agreed upon in the Redevelopment Agreement and the Affordable Housing 
Deed Restriction.  

    
This certificate is given without prejudice to any rights against third parties which exist on 

the date hereof or which may subsequently come into being. 
 

IN WITNESS WHEREOF, the undersigned has caused this Certificate of Completion of 
Project to be executed as of the ____ day of _______________  . 

 
WITNESS OR ATTEST:   BOROUGH OF FREEHOLD 

 

 

By: ___________________________ By: ___________________________ 
        
 
 

Acknowledgment 

STATE OF NEW JERSEY : 
     :SS 
COUNTY OF  MONMOUTH: 
 
 On this ____ day of _______________, 202 , before me, personally appeared 
______________ , the ______________ of the Borough of Freehold, a public body corporate 
and politic organized and existing under and by virtue of the laws of the State of New Jersey , who 
I am satisfied is the person who executed the foregoing instrument; and s/he acknowledged that 
s/he executed the foregoing instrument as the act of the corporation and that s/he was authorized 
to execute the foregoing instrument on behalf of the corporation.   

 

    ________________________ 
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Exhibit 1 
REDEVELOPER’S CERTIFICATE 

 
 
 Pursuant to Section 4.07 of the Redevelopment Agreement by and between the Borough of 
Freehold (the “Borough”) and Capodagli Property Company, LLC (the “Redeveloper”), dated as 
of January 20, 2025, (the “Redevelopment Agreement”), the Redeveloper certifies as follows to 
the best of its knowledge information and belief (capitalized terms used herein and not otherwise 
defined shall have the same meanings ascribed to them in the Redevelopment Agreement): 
 

(i) the Project in its entirety has been completed as of ____________                  , in 
accordance with the Borough’s building and construction code, the Redevelopment Agreement, 
the Redevelopment Plan and in compliance with Applicable Laws so that the Project in its entirety 
may, in all material respects, be used and operated under the applicable provisions of the 
Redevelopment Agreement; 

 
(ii) all permits, licenses and approvals that are required in order for Redeveloper to 

Complete the Project or such other work or action to which such term is applied are, to the extent 
so required, in full force and effect; 

 
(iii) Redeveloper has performed or has caused to be performed all of its duties and 

obligations under the Redevelopment Agreement with respect to the Project;  
 
(iv) attached hereto is a certificate of _______________                           , Redeveloper’s 

engineer, evidencing completion and certification of the Project; and 
 
(v) the Project is being operated in accordance with the terms and provisions of the 

Redevelopment Agreement, the Redevelopment Plan and Applicable Laws. 
 
      
     CAPODAGLI PROPERTY COMPANY, LLC  
 
 

      By: __________________________________ 
      Name:  
      Title:  
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Exhibit 2 
CERTIFICATE OF OCCUPANCY 
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EXHIBIT C 

CONCEPT PLAN 
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DECLARATION OF COVENANTS AND RESTRICTIONS 
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Record and Return to: 
Joseph P. Baumann, Jr., Esq. 
McManimon, Scotland & Baumann, LLC 
75 Livingston Avenue, Suite 201 
Roseland, New Jersey 07068 
 

DECLARATION OF COVENANTS AND RESTRICTIONS 
 

THIS DECLARATION OF COVENANTS AND RESTRICTIONS (hereinafter, the 
“Declaration”) made this       day of    , 2025, by CAPODAGLI PROPERTY 
COMPANY, LLC, a limited liability company authorized to do business in New Jersey and 
having offices at 201 South Wood Avenue, Linden, New Jersey 07036 (hereinafter, the 
“Declarant”). 

 
 W I T N E S S E T H: 

WHEREAS, the Declarant is the fee simple owner and Redeveloper of certain real 
property located in the Borough of Freehold, Monmouth County, New Jersey (the “Borough”) 
designated as Block 35, Lots 15, 16, 17, 18, 19, 26.02, 28, 29, 30, 31, and 32 on the official tax 
map of the Borough and set forth and described on Schedule A attached hereto (the “Property”); 
and  

  
WHEREAS, in accordance with the criteria set forth in the Local Redevelopment and 

Housing Law, N.J.S.A. 40A:12A-1 et seq. (the “Redevelopment Law”), the Borough duly adopted 
Resolution No. 31-22 on February 7, 2022, designating the following properties as a condemnation 
area in need of redevelopment: Block 34, Lots 31 and 37, and Block 35, Lots 15, 16, 17, 18, 19, 
23, 24, 26, 26.01, 26.02, 27, 28, 29, 30, 31, and 32 (the “Redevelopment Area”); and  

 
WHEREAS, in accordance with the Redevelopment Law, by Ordinance #2023/11 adopted 

on February 27, 2023, the Borough Council adopted a redevelopment plan for the Property entitled  
(as may be amended and supplemented from time to time, the “Redevelopment Plan”); and 

 
WHEREAS, in furtherance of the Redevelopment Plan, the Borough, with its office at 30 

Mechanic Street, Freehold, New Jersey 07728, and Declarant have entered into a Redevelopment 
Agreement (the “Redevelopment Agreement”) dated January 20, 2025, concerning the 
Redevelopment of the Property; and  

 
WHEREAS, pursuant to the Redevelopment Agreement, the Declarant is required to 

record this Declaration setting forth certain covenants and restrictions concerning the use and 
transfer of the Property; and 

 
WHEREAS, the Declarant desires and intends to give notice to all future owners of the 

Property in accordance with the Redevelopment Agreement as set forth herein, 
 
NOW THEREFORE, in consideration of the facts recited above, the Declarant for itself, 

its successors and assigns, hereby covenants, agrees and declares, in perpetuity, the following: 
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The terms of the attached Restrictions shall run with and be binding upon the Property. 

 
A.  RESTRICTIONS.  Declarant for themselves and on behalf of their successors and 

assigns, covenant and agree that each shall: 
   
 (a) Use commercially reasonable efforts to complete the Project in accordance with the 
provisions of the Redevelopment Agreement and all Applicable Law(s), including construction of 
the Affordable Housing Units (as defined in the Redevelopment Agreement); and 
 
 (b) Devote the Property to the uses specified in the Redevelopment Plan, as may be 
amended, and shall not devote the Property to any other use(s); and 
  
 (c) Not discriminate upon the basis of age, race, color, creed, religious principles, 
ancestry, national origin, disability, gender identity or expression, sex, affectional or sexual 
orientation, familial or marital status in the sale, lease, rental, use or occupancy of the Property or 
any buildings or structures erected or to be erected thereon, or any part thereof; and 
  
 (d) Not discriminate against any person or group of persons, on account of age, race, 
color, creed, religious principles, ancestry, national origin, disability, gender identity or 
expression, sex, affectional or sexual orientation, familial or marital status in the sale, lease, 
sublease, rental, transfer, use, occupancy, tenure or enjoyment of the Project (as defined in the 
Redevelopment Agreement) or any portion thereof, nor shall the Declarant itself, or any person 
claiming under or through the Declarant, establish or permit any such practice or practices of 
discrimination or segregation with reference to the selection, location, number, use of occupancy 
of owners, tenants, lessees, subtenants, sublessees, or vendees, as applicable; and  
  
 (e) Use the Property solely for the purpose of the redevelopment of the Property as 
provided in the Redevelopment Agreement and not for speculation in land holding; and 
  
 (f) As further described in Articles IX and XII of the Redevelopment Agreement, prior 
to the issuance of a Certificate of Completion, not effect or execute any Transfer which is not 
permitted in accordance with the terms of the Redevelopment Agreement. Any such Transfer shall 
be void ab initio; and 
 
 (g)  Manage, operate and restrict the rental of the Affordable Housing Units in 
accordance with Article III of the Redevelopment Agreement, the Affordable Housing Deed 
Restriction, and the contract with the Borough’s Administrative Agent for the administration of 
the Affordable Housing Units; and 
 
 (h) Prior to the issuance of a Certificate of Occupancy for the Project (or portion thereof) 
and prior to occupancy of the Affordable Housing Units, Redeveloper shall execute and record the 
Affordable Housing Deed Restriction (in substantially the form attached to the Redevelopment 
Agreement as Exhibit I) on the Property. 
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 The agreements and covenants set forth above shall be covenants running with the land 
and that they shall, in any event, and without regard to technical classification or designation, legal 
or otherwise, and except only as otherwise specifically provided in the Redevelopment Agreement, 
be binding, to the fullest extent permitted by law and equity, for the benefit and in favor of, and 
enforceable by, the Borough, its successors and assigns, and any successor in interest to the 
Property, or any part thereof, against the Declarant, their successors and assigns and every 
successor in interest therein, and any party in possession or occupancy of  the Property or any part 
thereof. The agreements and covenants set forth in Sections A(b) shall remain in effect until the 
expiration of the Redevelopment Plan (at which time such agreements and covenants shall cease 
and terminate) and the agreements and covenants provided in Sections A(c) and A(d) shall remain 
in effect without limitation as to time. The agreements and covenants provided in Section A(a), 
A(e), A(f), and A(h) shall remain in effect until the issuance of the Certificate of Completion of 
the Project.  The agreements and covenants set forth in Section A(g) shall remain in effect for the 
duration agreed upon in the Redevelopment Agreement and the Affordable Housing Deed 
Restriction.  In the event of any conflict between the terms and conditions set forth in this 
Declaration and the Redevelopment Agreement, the terms and conditions set forth in the 
Redevelopment Agreement shall prevail. 
 

B.  RESTRAINTS AGAINST TRANSFERS.   In addition to and not limitation of the 
restraints set forth at (A)(f) above, with the exception of “Permitted Transfers” as that term is 
defined in the Redevelopment Agreement, Declarant represents and agrees for itself, its members,  
and any successor in interest of itself and its members,  respectively, that prior to completion of 
the improvements on the Property as certified by the Borough, and without the prior written 
approval of the Borough, which shall not be unreasonably withheld, it shall not: effect or permit 
any change, directly or indirectly, in the majority ownership or control of the Declarant; assign or 
attempt to assign this Agreement; or make any total or partial sale, lease, transfer or conveyance 
of the whole or any part of its interest in the Property or the Redevelopment Agreement.  

 
In the event of any attempted transfer in violation of this Section B or Section (A)(f), the 

Borough shall be entitled to the ex parte issuance of an injunction restraining such transfer, and 
the recovery of legal fees and related expenses of the Borough in connection with any such legal 
action.  Upon the issuance of a Certificate of Completion in accordance with the Redevelopment 
Agreement, the prohibitions against transfers set forth in this Section B shall be of no further force 
and effect with respect to the Property. 
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 IN WITNESS WHEREOF, CAPODAGLI PROPERTY COMPANY, LLC, the 
Declarant, has set its hand and seal on the day and year first above written and directs that this 
instrument be recorded in the office of the Register of Hudson County. 

 
 
WITNESS:                               CAPODAGLI PROPERTY COMPANY, 

LLC, a New Jersey limited liability 
company, Declarant 

 
  
By: ___________________________   By: ____________________________ 
        Name:  
        Title:  
 
 
 
STATE OF    ) 

           ) SS:  
COUNTY OF   ) 
 
 BE IT REMEMBERED, that on ______________, 2024, before me, the subscriber, a 
Notary Public of the State of _____________, personally appeared ______________                            , 
who, being by me duly sworn on her/his oath, deposes and makes proof to my satisfaction, that 
s/he is _____________  of CAPODAGLI PROPERTY COMPANY, LLC, the entity 
named in the within Instrument and that s/he signed, sealed and delivered the attached document 
as and for her/his act and deed and as the authorized act and deed of CAPODAGLI PROPERTY 
COMPANY, LLC.  

         
      Sworn and subscribed to before me    
      this ____day of ___________, 2024 
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