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Steven A. Kunzman, Esq. (Arty LD. # 012731981) Eﬂ g 5 ) ﬁw imj
Cur File No.: C22242 '
DIFRANCESCO, BATEMAN, KUNZMAN, HOY 1 1 901
DAVIS, LEHRER & FLAUM, P.C. WY LA

15 Mountain Boulevard Wiy o En—
Warren, New Jersey 07059 Jaag, U

Tele: 908-757-7800
Attorneys for Township of Harding

IN THE MATTER OF THE ADOPTION OF | SUPERIOR COURT OF NEW JERSEY

THE TOWNSHIP OF HARDING FOR A CIVIL DIVISION: MORRIS COUNTY
JUDGMENT OF COMPLIANCE OF ITS DOCKET NO: MRS-1.-1672-15
THIRD ROUND HOUSING ELEMENT AND
FAIR SHARE PLAN. Civil Action

ORDER ON FAIRNESS AND

PRELIMINARY COMPLIANCE HEARING

THIS MATTER having been opened to the Court by DiFrancesco, Bateman, Kunzman,
Davis, Lehrer & Flaum, P.C., attorneys for the Township of Harding (hereinafter referred to as
“Township” or “Harding”), Steven A. Kunzman, Esq., along with Mark R. Roselli of Roselli,
Griegel, Lozier & Lazzaro, P.C.. appearing, and Kevin D. Walsh, Esq., attorney for Interested
Party, Fair Share Housing Center, Inc. (hereinafter “FSCH”), and John P._Inglesino, Esq., and
Derek W. Orth, Esq., of Inglesino, Webster, Wyciskala, & Taylor, LLC., for Intervenor, S/K
Mount Kemble Associate, LLC. (“S/K”), and John M. Milis, I, Esq., of Mills & Mills, P.C., on
behalf of Morris Township (“Morris Township”), an interested party, by way of a Fairness and

Preliminary Compliance Hearing held pursuant to and in accordance with Hast/West Venture v.

Borough of Fort Lee, 286 N.J. Super. 311 (App. Div. 1996); and sufficient notice of this hearing

having been given in accordance with In the Matter of the Adoption of N.J.A.C. 5:96 & 5:97 by

the New Jersey Council on Affordable Housing, 221 N.J. 1 (2015) (*Mount Laurel IV”) and
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“Morris County Fair Housing Council v. Boonton Tp., 197 N.J. Super. 359 (Law Div. 1984); and

the Court having considered the report dated October 28, 2018 and the testimony of the Court-
appointed Special Master, Elizabeth C. McKenzie, AICP, PP, and the Court having considered
the Settlement Agreement entered into between Harding and FSHC that was signed by the
Township on September 21, 2018, which includes as an attachment a Settlement Agrecment
entered into between S/K and the Township, that was signed by the Township on February 12,
2018 (Plaintiff’s Exhibit 1 in Evidence); and the Court having considered the testimony and
presentations of the Township, the Special Master, FSHC, S/K and Morris Township at the time
of the hearing; and good cause having been shown;

ITIS on this /7~ day of November 2018, ORDERED that:

1. The Court finds that the Township provided appropriate notice of the Fairness and
Preliminary Compliance Hearing,.

2. The Court finds that the Settlement Agreements between Harding and FSHC and
between Harding and S/K are fair and adequately protect the interests of low and moderate
income persons within Harding’s housing region based upon the criteria set forth in East/West

Venture v. Borough of Fort Lee, 286 N.J. Super. 311 (App. Div. 1996) for approving a

settlement of Mount Laurel litigation; and

3. The Court finds that the Township is entitled to a Durational Adjustment in
accordance with N.J.A.C. 5:93-4.3, due to the lack of sufficient infrastructure to accommodate
the entirety of its Third Round Obligation in areas served by sewer and water infrastructure or
located in approved sewer and water service areas. The Court also finds that the waiver of
N.J.A.C. 5:93-4.3(c)4, which is a condition of settlement, as set forth in paragraph 7.b. of the

Settlement Agreerent, is appropriate and consistent with said Rule; and
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4. Harding’s proposed plan for addressing its fair share obligations is facially
constitutionally compliant and provides a fair and reasonable opportunity for Harding to meet its

obligation under Mount Laurel IV, subject to Harding’s satisfaction of the list of conditions set

forth in the Court’s Special Master’s report of October 28, 2018, and subject to the Court’s
approval by way of a Final Compliance Hearing to be held as hereinafter set forth; and

5. A Final Compliance Hearing is hereby scheduled for March 1, 20§ Gt 1:30 pm.,
by which time Harding shall have complied with the above-referenced conditions, shall have
submitted to the Special Master for review and comment Harding’s Housing Element and Fair
Share Plan and all Resolutions and Ordinances required to implement the Housing Element and
Fair Share Plan, and shall have provided for the Planning Board of the Township of Harding to
finalize and adopt the Housing Element and Fair Share Plan and for the Harding Township
Committee to endorse same and to adopt all necessary effectuating Resolutions and Ordinances;
and

6. The temporary immunity previously granted to Harding is hereby extended until
and through the day following the completion of the Final Compliance Hearing herein scheduled
and tﬁe entry of an Order granting a Final Judgement in this matter; and

7. A copy of this Order shall be served upon all parties on the service list in this

matter with \5/ days of Harding’s receipt thereof.

M ”@'Mi/ﬁ, wrd

The Honorable N@Iyann L. Ne(gjhtd, J.S.C.
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SURENIAN, EDWARDS, BUZAK & NOLAN LLC

311 Broadway, Suite A

Point Pleasant Beach, NJ 08742

(732) 612-3100

By:  Michael J. Edwards: mje@surenian.com (Attorney ID: 032112012)
Attorneys for Declaratory Plaintiff, Township of Harding

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: MORRIS COUNTY

IN THE MATTER OF THE | DOCKET NO.: MRS-L-___
APPLICATION OF THE TOWNSHIP OF
HARDING, COUNTY OF MORRIS, CIVIL ACTION

STATE OF NEW JERSEY AFFORDABLE HOUSING
PER DIRECTIVE # 14-24

COMPLAINT FOR DECLARATORY
RELIEF PURSUANT TO
DIRECTIVE# 14-24

Declaratory Plaintiff, the Township of Harding, County of Morris, State of New Jersey
(hereinafter, “Harding” or the “Township”), a municipal corporation of the State of New Jersey,
with principal offices located at 21 Blue Mill Road, P.O. Box 666 New Vernon, NJ 07976, by way
of this Declaratory Judgment Action (“DJ Action”) as authorized under Directive # 14-24 of the
Administrative Office of the Courts, alleges and says:

Background

1. The Township of Harding is a municipal corporation of the State of New Jersey,

and is a conforming municipality under the Highlands Regional Master Plan (“RMP”);

2. The Planning Board of the Township of Harding (hereinafter, “Planning Board”) is
a municipal agency created and organized under the Municipal Land Use Law, N.J.S.A. 40:55D-
1 et. seq., (“MLUL”), and, among other duties and obligations, is responsible for adopting the

Housing Element and Fair Share Plan (“HEFSP") of Harding’s Master Plan.
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3. Through this DJ Action, Harding seeks the following relief in relation to its Fourth
Round (2025-2035) affordable housing obligation: (a) to secure the jurisdiction of the Affordable

Housing Alternative Dispute Resolution Program (the “Program’) pursuant to P.L. 2024, c.2

(hereinafter, the “Act”) and the Court, pursuant to Directive # 14-24; (b) to have the Program and
the Court approve the Township of Harding’s Present and Prospective affordable housing
obligations as set forth in the binding resolution adopted by the Township, attached hereto as
Exhibit 1; (c) to have the Program and the Court approve a HEFSP to be adopted by the Planning
Board and endorsed by the Council and issue a conditional or unconditional “Compliance
Certification” pursuant to the Act or other similar declaration; (d) to the extent it is not
automatically granted pursuant to the Act, through the filing of this DJ Action and binding
resolution, to have the Program and the Court confirm Harding’s immunity from all exclusionary
zoning litigation , including builder’s remedy lawsuits, during the pendency of the process outlined
in the Act and for the duration of Fourth Round, i.e., through June 30, 2035; and (e) to have the
Program and the Court take such other actions and grant such other relief as may be appropriate
to ensure that the Township receive and obtain all protections as afforded to it in complying with
the requirements of the Act, including, without limitation, all immunities and presumptions of
validity necessary to satisfy its affordable housing obligations voluntarily without having to
endure the expense and burdens of unnecessary third party litigation.
COUNT |
ESTABLISHMENT OF JURISDICTION UNDER P.L.2024, C. 2
4. The Township of Harding repeats and realleges each and every allegation as set

forth in the previous paragraphs of this DJ Action as if set forth herein in full.
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5. The Act represents a major revision of the Fair Housing Act of 1985, N.J.S.A.
52:27D-301 et seq.

6. Among other things, the Act abolished the Council on Affordable Housing
(hereinafter, “COAH”), and replaced it with seven retired, on recall judges designated as the
Program. Among other things, the Act authorized the Director of the Administrative Office of the
Courts, (hereinafter, respectively, “Director” and “AOC”) to create a framework to process
applications for a compliance certification.

7. On or about December 13, 2024, the Director issued Directive # 14-24, which
among other things, required municipalities seeking compliance certification to file an action in
the form of a declaratory judgment complaint and Civil Case Information Statement in the County
in which the municipality is located within 48 hours after the municipality’s adoption of a binding
resolution as authorized under the Act and attach a copy of said binding resolution to the DJ Action.

8. Harding adopted a binding resolution establishing its present and prospective
affordable housing obligations within the statutory window of time set forth in the Act and in
accordance with the methodology and formula set forth in the Act, a certified copy of which
resolution is attached to this DJ Action as Exhibit 1.

9. Based on the foregoing, Harding has established the jurisdiction of the Program and
the Court in regard to this DJ Action for a compliance certification as set forth hereinafter.

WHEREFORE, the Township of Harding seeks a declaratory judgment for the following
relief:

a. Declaring that the Township has established jurisdiction for the Program and

the Court to confirm its present and prospective affordable housing needs as set
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forth in the binding resolution attached as Exhibit 1 to this DJ Action or to adjust
such determination consistent with the Act;

b. Declaring the present and prospective affordable housing obligations of the
Township under the Act;

c. Declaring the approval of the Township’s HEFSP subsequent to its adoption by
the Planning Board and its endorsement by the Township Council, including,
as appropriate and applicable, (i) a Vacant Land Adjustment predicated upon a
lack of vacant, developable and suitable land; (ii) a Durational Adjustment
(whether predicated upon lack of sanitary sewer or lack of water); and/or (iii)
an adjustment predicated upon regional planning entity formulas, inputs or
considerations, including, but not limited to, an adjustment predicated upon the
Highland’s Build Out Analysis and Regional Master Plan; (iv) an adjustment
based on any future legislation that may be adopted that allows an adjustment
of the affordable housing obligations; (v) an adjustment based upon any ruling
in litigation involving affordable housing obligations; and (vi) any other
applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

d. Declaring that the Township continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations
as established under the Program;

e. Declaring and issuing compliance certification and immunity from

exclusionary zoning litigation in accordance with the Act and Directive # 14-
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24 to the Township of Harding for the period beginning July 1, 2025 and ending
June 30, 2035; and
f. Declaring such other relief that the Program and Court deems just and proper
within the parameters of the Act and applicable COAH regulations.
COUNT 11

DETERMINATION OF THE PRESENT AND PROSPECTIVE NEED OF THE
TOWNSHIP OF HARDING

10. Harding repeats and realleges each and every allegation set forth in the previous
paragraphs of this DJ Action as if set forth herein in full.

11. The Act adopted the methodology to calculate every municipality’s present and
prospective need affordable housing obligation for the Fourth Round (2025-2035) and beyond.

12.  Pursuant to the Act, a municipality desiring to participate in the Program is
obligated to adopt a “binding resolution” determining its present and prospective affordable
housing obligations to which it will commit based upon the methodology set forth in the Act.

13. Harding adopted a binding resolution including an expert report attached thereto, a
copy of which resolution and expert report is attached hereto and made a part hereof as Exhibit 1
to this DJ Action.

14.  The binding resolution maintains that the Present (“Rehabilitation™) Need
obligation of Harding is 0 and its Prospective Need obligation is 67.

15. Harding seeks the approval of and confirmation by the Program and the Court of
the Present and Prospective affordable housing obligations as set forth in the binding resolution
attached hereto and made a part hereof as Exhibit 1 or the adjustment of those obligations

consistent with the Act and the applicable COAH regulations.
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16.  Pursuant to the binding resolution, the Township of Harding reserves all rights to
amend its affordable housing obligations in the event of a successful legal challenge, or legislative
change, to the Act.

17.  Pursuant to the binding resolution, Harding specifically reserves the right to seek
and obtain 1) a Vacant Land Adjustment predicated upon a lack of vacant, developable and suitable
land; 2) a Durational Adjustment (whether predicated upon lack of sanitary sewer or lack of water);
and/or 3) an adjustment predicated upon regional planning entity formulas, inputs or
considerations, as applicable; 4) an adjustment based on any future legislation that may be adopted
that allows an adjustment of the affordable housing obligations; 5) an adjustment based upon any
ruling in litigation involving affordable housing obligations; and 6) any other applicable
adjustment permitted in accordance with the Act and/or applicable COAH regulations.

WHEREFORE, the Township of Harding seeks a declaratory judgment for the following

relief:

a. Declaring that the Township has established jurisdiction for the Program and
the Court to confirm its present and prospective affordable housing needs as set
forth in the binding resolution attached as Exhibit 1 to this DJ Action or to adjust
such determination consistent with the Act;

b. Declaring the present and prospective affordable housing obligations of
Harding under the Act;

c. Declaring the approval of Harding’s HEFSP subsequent to its adoption by the
Planning Board and its endorsement by the Council, including, as appropriate
and applicable, (i) a Vacant Land Adjustment predicated upon a lack of vacant,

developable and suitable land; (ii) a Durational Adjustment (whether predicated
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upon lack of sanitary sewer or lack of water); and/or (iii) an adjustment
predicated upon regional planning entity formulas, inputs or considerations,
including, but not limited to, an adjustment predicated upon the Highland’s
Build Out Analysis and Regional Master Plan; (iv) an adjustment based on any
future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (v) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and (vi) any other
applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

d. Declaring that the Township continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations
as established under the Program;

e. Declaring and issuing compliance certification and immunity from
exclusionary zoning litigation in accordance with the Act and Directive # 14-
24 to Harding for the period beginning July 1, 2025 and ending June 30, 2035;
and

f. Declaring such other relief that the Program and Court deems just and proper
within the parameters of the Act and applicable COAH regulations.

COUNT 111
HOUSING ELEMENT AND FAIR SHARE PLAN
18.  The Township of Harding repeats and realleges each and every allegation set forth

in the previous paragraphs of this DJ Action as if set forth herein in full.
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19.  Pursuant to the Act, a Housing Element and Fair Share Plan (hereinafter,
(“HEFSP”’) must be prepared adopted by the Planning Board and endorsed, by June 30, 2025.

20. Harding hereby commits for its professionals to prepare the appropriate HEFSP to
address its affordable housing obligations, as determined by the Program and the Court which
HEFSP shall apply as appropriate, any applicable adjustments, including, without limitation, 1) a
Vacant Land Adjustment predicated upon a lack of vacant, developable and suitable land; 2) a
Durational Adjustment (whether predicated upon lack of sanitary sewer or lack of water); and/or
3) an adjustment predicated upon regional planning entity formulas, inputs or considerations, as
applicable; 4) an adjustment based on any future legislation that may be adopted that allows an
adjustment of the affordable housing obligations; 5) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and 6) any other applicable adjustment
permitted in accordance with the Act and/or applicable COAH regulations.

WHEREFORE, the Township of Harding seeks a declaratory judgment for the following

relief:

a. Declaring that Harding has established jurisdiction for the Program and the
Court to confirm its present and prospective affordable housing needs as set
forth in the binding resolution attached as Exhibit 1 to this DJ Action or to adjust
such determination consistent with the Act;

b. Declaring the present and prospective affordable housing obligations of
Harding under the Act;

c. Declaring the approval of Harding’s HEFSP subsequent to its adoption by the
Planning Board and its endorsement by the Council, including, as appropriate

and applicable, (i) a Vacant Land Adjustment predicated upon a lack of vacant,
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developable and suitable land; (ii) a Durational Adjustment (whether predicated
upon lack of sanitary sewer or lack of water); and/or (iii) an adjustment
predicated upon regional planning entity formulas, inputs or considerations
including, but not limited to, an adjustment predicated upon the Highland’s
Build Out Analysis and Regional Master Plan; (iv) an adjustment based on any
future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (v) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and (vi) any other
applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

d. Declaring that the Township of Harding continues to have immunity from all
exclusionary zoning litigation and all litigation related to its affordable housing
obligations as established under the Program;

e. Declaring and issuing compliance certification and immunity from
exclusionary zoning litigation in accordance with the Act and Directive # 14-
24 to the Township of Harding for the period beginning July 1, 2025 and ending
June 30, 2035; and

f. Declaring such other relief that the program and Court deems just and proper
within the parameters of the Act and applicable COAH regulations.

COUNT IV
CONFIRMATION OF IMMUNITY
21.  The Township of Harding repeats and realleges each and every allegation set forth

in the previous paragraphs of this declaratory judgment complaint as if set forth herein in full.
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22.  Pursuant to the Act, a municipality that complies with the deadlines in the Act for
both determining present and prospective affordable housing obligations affordable housing
obligations and for adopting an appropriate HEFSP shall have immunity from exclusionary zoning
litigation.

23.  The Township of Harding has met the deadline for the adoption and filing of its
binding resolution (and the filing of this DJ Action in accordance with Directive # 14-24) not later
than January 31, 2025 by adopting the binding resolution attached to this DJ Action as Exhibit 1,
and has committed to the adoption of its HEFSP by the June 30, 2025.

24.  Without waiving any judicial immunity from exclusionary zoning litigation that
Harding possesses as a result of any applicable Judgment of Compliance and Repose entered in
favor of the Township in Round 3, Harding has qualified for continued immunity under the Act
while pursuing its certification of compliance in the instant matter.

WHEREFORE, the Township of Harding seeks a declaratory judgment for the following

relief:

a. Declaring that the Township has established jurisdiction for the Program and
the Court to confirm its present and prospective affordable housing needs as set
forth in the binding resolution attached as Exhibit 1 to this DJ Action or to adjust
such determination consistent with the Act;

b. Declaring the present and prospective affordable housing obligations of
Harding under the Act;

c. Declaring the approval of Harding’s HEFSP subsequent to its adoption by the
Planning Board and its endorsement by the Council, including, as appropriate

and applicable, (i) a Vacant Land Adjustment predicated upon a lack of vacant,

10
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developable and suitable land; (ii) a Durational Adjustment (whether predicated
upon lack of sanitary sewer or lack of water); and/or (iii) an adjustment
predicated upon regional planning entity formulas, inputs or considerations,
including, but not limited to, an adjustment predicated upon the Highland’s
Build Out Analysis and Regional Master Plan; (iv) an adjustment based on any
future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (v) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and (vi) any other
applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

d. Declaring that Harding continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations
as established under the Program;

e. Declaring and issuing compliance certification and immunity from
exclusionary zoning litigation in accordance with the Act and Directive # 14-
24 to Harding for the period beginning July 1, 2025 and ending June 30, 2035;
and

f. Declaring such other relief that the Program and Court deems just and proper
within the parameters of the Act and applicable COAH regulations.

SURENIAN, EDWARDS, BUZAK & NOLAN LLC

Attorneys for the Declaratory Plaintiff
Township of Harding

Wicheel G, Edivards
By:

Michael J. Edwards, Esq.
Dated: January 23, 2025

11
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CERTIFICATION PURSUANT TO R. 4:5-1

Michael J. Edwards, Esq., of full age, hereby certifies as follows:

1. 1 am a member of the Firm of Surenian, Edwards, Buzak & Nolan LLC, attorneys for
declaratory plaintiff, Township of Harding.

2. To the best of my knowledge, there is no other action pending in any court or any
pending arbitration proceeding of which the matter in controversy herein is the subject
and no such other action or arbitration proceeding is contemplated. To the best of my
knowledge, there are no other parties who should be joined in this action.

3. The within Complaint was filed and served within the time prescribed by the Rules of
Court.

| hereby certify that the foregoing statements made by me are true. | am aware that if any of the
foregoing statements made by me are willfully false, I am subject to punishment.
SURENIAN, EDWARDS, BUZAK & NOLAN LLC

Attorneys for the Declaratory Plaintiff
Township of Harding

Wichool G, Edivards
By:

Michael J. Edwards, Esq.
Dated: January 23, 2025

CERTIFICATION PURSUANT TO R. 1:38-7(b)

Michael J. Edwards, Esq., of full age, hereby certifies as follows:
1. | am a member of the firm of Surenian, Edwards, Buzak & Nolan LLC, attorneys for

Declaratory Plaintiff, Township of Harding.

12
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2. | certify that confidential personal identifiers have been redacted from documents now
submitted to the Court and will be redacted from all documents submitted in the future in
accordance with R. 1:38-7(b).

| hereby certify that the foregoing statements made by me are true. | am aware that if any of

the foregoing statements made by me are willfully false, I am subject to punishment.

SURENIAN, EDWARDS, BUZAK & NOLAN LLC
Attorneys for the Declaratory Plaintiff
Township of Harding

Wicheet G Edivards
By:

Michael J. Edwards, Esq.
Dated: January 23, 2025

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, notice is hereby given that Michael J. Edwards, Esg., attorney for the
Declaratory Plaintiff, Township of Harding is designated as trial counsel in the above captioned
matter.

SURENIAN EDWARDS BUZAK & NOLAN LLC
Attorneys for Declaratory Plaintiff,
Township of Harding

Wichool G, Edivards
By:

Michael J. Edwards, Esq.
Dated: January 23, 2025

13
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EXHIBIT 1
RESOLUTION TC 25-070

TOWNSHIP COMMITTEE
TOWNSHIP OF HARDING, MORRIS COUNTY, NEW JERSEY
JANUARY 22, 2025

RESOLUTION OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
HARDING COMMITTING TO ROUND 4 PRESENT AND PROSPECTIVE NEED
AFFORDABLE HOUSING OBLIGATIONS

WHEREAS, the Township has a demonstrated history of voluntary compliance as evidenced by its Round
3 record; and

WHEREAS, pursuant to In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1 (2015) (Mount Laurel 1V), on July 2,
2015, the Township of Harding (hereinafter “Harding” or the “Township”) filed a Declaratory Judgment
Complaint in Superior Court, Law Division seeking, among other things, a judicial declaration that its
Housing Element and Fair Share Plan (hereinafter “Fair Share Plan”), to be amended as necessary, satisfies
its “fair share” of the regional need for low and moderate income housing pursuant to the “Mount Laurel
doctrine;” and

WHEREAS, that culminated in a Court-approved Housing Element and Fair Share Plan and a Final
Judgment of Compliance and Repose, which precludes builder’s remedy lawsuits until July 1, 2025; and

WHEREAS, on March 20, 2024, Governor Murphy signed into law P.L. 2024, c.2 (hereinafter “A4” or
“Amended FHA™); and

WHEREAS, A4 calculates the size of the regional affordable housing need as follows: “projected
household change for a 10-year round in a region shall be estimated by establishing the household change
experienced in the region between the most recent federal decennial census and the second-most recent
federal decennial census. This household change, if positive, shall be divided by 2.5 to estimate the number
of low- and moderate-income homes needed to address low- and moderate-income household change in the
region, and to determine the regional prospective need for a 10-year round of low- and moderate-income
housing obligations...”; and

WHEREAS, this means that the regional need equates to 40% of regional household growth; and

WHEREAS, the 1985 version of the Fair Housing Act and A4 both prohibit a result that would compel a
municipality to spend its own money on compliance; and

WHEREAS, the theory which permits a municipality to meet its obligations without municipal subsidy is
zoning for “inclusionary zoning”; and

WHEREAS, inclusionary zoning most typically requires a 15% or 20% set aside; and

WHEREAS, it is not clear how a regional need predicated upon 40% of anticipated growth can be met
with 15-20% set asides and without municipal subsidy; and

WHEREAS, this is exacerbated by the fact that certain other municipalities in the region have an allocation
of 0% of the prospective need (new construction obligation), irrespective of the growth in that particular
municipality; and

WHEREAS, A4 yields a statewide new construction obligation of over 84,000 affordable units per year;
and

WHEREAS, this is a substantially higher annual number than was imposed by COAH in the “Prior Round”
or any iteration of its Round 3 regulations; and
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RESOLUTION TC 25-070
TOWNSHIP COMMITTEE
TOWNSHIP OF HARDING, MORRIS COUNTY, NEW JERSEY
JANUARY 22, 2025

RESOLUTION OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
HARDING COMMITTING TO ROUND 4 PRESENT AND PROSPECTIVE NEED
AFFORDABLE HOUSING OBLIGATIONS

WHEREAS, A4 determines the size of the regional need, but does not calculate allocation of the need to
individual municipalities; and

WHEREAS, instead, A4 required the Department of Community Affairs (“DCA”) to produce non-binding
estimates of need on or before October 20, 2024, which it did provide on October 18, 2024 (“DCA Report™);
and

WHEREAS, the DCA Report calculates the Township’s Round 4 (2025-2035) obligations as follows: a
Present Need or Rehabilitation Obligation of 0 units and a Prospective Need or New Construction
Obligation of 83 units; and

WHEREAS, the Township accepts the conclusions in the DCA Report, except regarding the land capacity
allocation factor; and

WHEREAS, as to the Land Capacity Allocation Factor, the Township notes that the DCA belatedly
provided the data it used to establish this factor, i.e., on or about November 27, 2024 instead of by October
20, 2024; and

WHEREAS, the Township further notes that the link to the DCA GIS data that the DCA belatedly made
available to municipalities includes the following language: “The land areas identified in this dataset are
based on the best available data using publicly available data enumerated in N.J.S.A. 52:27D-304.3c.(4) to
estimate the area of developable land, within municipal and regional boundaries, that may accommodate
development. It is important to note that the identified areas could be over or under inclusive
depending on various conditions and that municipalities are permitted to provide more detailed
mappings as part of their participation in the Affordable Housing Dispute Resolution Program."
(emphasis added); and

WHEREAS, the DCA maintains that the areas the DCA identified as developable are indeed overinclusive
and, consequently, Harding’s Professional Planner has prepared a report attached hereto as Exhibit A; and

WHEREAS, correcting the allocation factors results in the Township’s Round 4 Prospective Need
Obligation being 67 units rather than the 83 units the DCA calculated; and

WHEREAS, Section 3 of A4 provides that: “the municipality’s determination of its fair share obligation
shall have a presumption of validity, if established in accordance with sections 6 and 7" of A4; and

WHEREAS, Township’s calculation of need is entitled to a “presumption of validity” because it complies
with Sections 6 and 7 of A4; and

WHEREAS, the Township specifically reserves the right to adjust those numbers based on one or any of
the foregoing adjustments: 1) a windshield survey or similar survey which accounts for a higher-resolution
estimate of present need; 2) a Vacant Land Adjustment predicated upon a lack of vacant, developable and
suitable land; 3) a Durational Adjustment (whether predicated upon lack of sewer or lack of water); and/or
4) an adjustment predicated upon regional planning entity formulas, inputs or considerations, including, but
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RESOLUTION TC 25-070
TOWNSHIP COMMITTEE
TOWNSHIP OF HARDING, MORRIS COUNTY, NEW JERSEY
JANUARY 22, 2025

RESOLUTION OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
HARDING COMMITTING TO ROUND 4 PRESENT AND PROSPECTIVE NEED
AFFORDABLE HOUSING OBLIGATIONS

not limited to the Highlands Regional Master Plan and its build out, the Pinelands or Meadowlands
regulations and planning document; and

WHEREAS, in addition to the foregoing, the Township specifically reserves all rights to revoke or amend
this resolution and commitment, as may be necessary, in the event of a successful challenge to A4 in the
context of the Montvale case (MER-L-1778-24), any other such action challenging A4, or any legislation
adopted and signed into law by the Governor of New Jersey that alters the deadlines and/or requirements
of A4; and

WHEREAS, in addition to the foregoing, the Township reserves the right to take a position that its Round
4 Present or Prospective Need Obligations are lower than described herein in the event that a third party
challenges the calculations provided for in this Resolution (a reservation of all litigation rights and
positions, without prejudice); and

WHEREAS, in light of the above, the Mayor and Committee find that it is in the best interest of Township
to declare its obligations in accordance with this binding resolution and in accordance with the Act; and

WHEREAS, in addition to the above, the Acting Administrative Director issued Directive #14-24, dated
December 13, 2024, and made the directive available later in the week that followed; and

WHEREAS, pursuant to Directive #14-24, a municipality seeking a certification of compliance with the
Act shall file an action in the form of a declaratory judgment complaint . . . within 48 hours after adoption
of the municipal resolution of fair share obligations, or by February 3, 2025, whichever is sooner; and

WHEREAS, nothing in this Resolution shall be interpreted as an acknowledgment of the legal validity of
the AOC Directive and the Township reserves any and all rights and remedies in relation to the AOC
Directive; and

WHEREAS, the Township seeks a certification of compliance with the Act and, therefore, directs its
Affordable Housing Counsel to file a declaratory relief action within 48 hours of the adoption of this
resolution; and

BE IT RESOLVED on this 22nd day of January, 2025, by the Committee of the Township of Harding,
Morris County, State of New Jersey, as follows:

1. All of the Whereas Clauses are incorporated into the operative clauses of this resolution.
2. The Mayor and Committee hereby commit to a Present Need Obligation of 0 units and the Round
4 Prospective Need Obligation of 67 units as described in this resolution subject to all reservations of rights,

which specifically include:

a) The right to adjust the number based on a windshield survey, lack of land, sewer, water,
regional planning inputs, or any combination thereof;
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RESOLUTION TC 25-070
TOWNSHIP COMMITTEE
TOWNSHIP OF HARDING, MORRIS COUNTY, NEW JERSEY
JANUARY 22, 2025

RESOLUTION OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
HARDING COMMITTING TO ROUND 4 PRESENT AND PROSPECTIVE NEED
AFFORDABLE HOUSING OBLIGATIONS

b) As described in the WHEREAS section, all rights to revoke or amend this resolution in
the event of a successful legal challenge, or legislative change, to A4;

c) All rights to take any contrary position in the event of a third-party challenge to the
obligations.

3. The Township hereby directs its Affordable Housing Counsel to file a declaratory
judgment complaint within 48 hours after adopting this resolution attaching this resolution.

4. The Township hereby directs its Affordable Housing Counsel to (a) file this Resolution
with the “Program” pursuant to the requirements on A4.

5. This resolution shall take effect immediately, according to law.

DATED: January 22, 2025

I, Lisa A. Sharp, Municipal Clerk of the Township of Harding, County of Morris, State of New
Jersey, do hereby certify the foregoing resolution to be a true and correct copy of a resolution
adopted by the Township Committee at the meeting held on January 22, 2025.

S : ¢ / ‘
o i </’L /,Vid%;j

Lisa A. Sharp, Municipal Clerk

Vote on Resolution:
MOTION FOR AGAINST ABSTAIN ABSENT
APPROVAL APPROVAL

Ms. Chipperson 2nd X [] [] []
Dr. Lacz [] 4 [] [] []
Mr. Platt L] X [] [] []
Mr. Yates [] < [] [] []
Mr. Jones 1t X [] [] []
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Memorandum
Page 1 of 5

HEYER, GRUEL & ASSOCIATES
COMMURNITY PLANNING CONSULTANTS

TO: Township Committee of the Township of Harding, Morris County

CcC: Robert J. Falzarano, Township Administrator, Township of Harding
Vince DeNave, Assistant Administrator, Township of Harding
Mike J. Edwards, Esq. Township Attorney, Township of Harding

FROM: McKinley Mertz, PP, AICP
Gabrielle Thurm, Associate Planner

RE: Fourth Round Obligation Calculations and Methodology in Accordance with P.L.2024, c.2
DATE: January 23,2025

INTRODUCTION

On March 18, 2024, the affordable housing legislation known jointly as Senate Bill S50 and Assembly Bill
A4 passed both houses of the legislature. Governor Murphy signed the bill (P.L.2024, c.2) into law on March

20, 2024, establishing a new methodology for determining municipalities’ affordable housing obligations.

The New Jersey Department of Community Affairs (“DCA”) subsequently released on October 20, 2024, a
report outlining the Fourth Round (2025-2035) Fair Share methodology and its non-binding calculations of
low- and moderate-income obligations for each of the State’s municipalities. The report notes that the
obligations were calculated in alignment with the formulas and criteria found in P.L.2024, c.2. The report
details the process and the data that was utilized to carry out the DCA’s calculations, with the intent of

providing a reproduceable and transparent step-by-step record of the methodology applied.

Over a month after the release of the DCA’s October 20™ report, the DCA released detailed Geographic
Information Systems (“GIS”) mapping illustrating the location of the developable area that was used in their
Land Capacity Analysis. In accordance with the DCA GIS data, “The land areas identified in this dataset are
based on an the best available data using publicly available data enumerated in N.J.S.A. 52:27D-304.3c.(4)
to estimate the area of developable land, within municipal and regional boundaries, that may accommodate
development. It is important to note that the identified areas could be over or under inclusive depending
on various conditions and that municipalities are permitted to provide more detailed mappings as part of

their participation in the Affordable Housing Dispute Resolution Program.” (emphasis added)

The purpose of this memo is to provide a high-level summary of the methodology utilized by the DCA to
calculate these Fourth Round obligations and analyze the accuracy of the data utilized by DCA. According
to the amended affordable housing legislation, every municipality in the State is responsible for adopting
by resolution its Fourth Round obligation numbers by January 31, 2025. Although the DCA has released its
calculations, each municipality is permitted to conduct their own obligation calculation, in accordance with
the requirements set forth in P.L.2024, c.2. This memo sets forth an analysis of the obligation calculation

for the Township of Harding.

HGA

236 BROAD STREET, RED BANK, NJ 07701 ¢ TEL 732.741.2900 « FAX732.741.2929 » MAIL@HGAPA.COM « www.HGAPA.com
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Memorandum
Page 2 of 5

HEYER, GRUEL & ASSOCIATES
COMMURNITY PLANNING CONSULTANTS

DCA PROSPECTIVE NEED CALCULATION

To calculate each municipality’s Fourth Round Prospective Need, the DCA averaged the following three

calculations to create an “average allocation factor”:

Equalized Nonresidential Valuation Factor

This refers to the changes in nonresidential property valuations in a municipality that have occurred
in the period between the beginning of the preceding round and the round currently being

calculated. For the sake of calculating the Fourth Round obligation, this period begins in 1999.

The DCA calculated 1999 and 2023 equalized nonresidential valuations for each municipality,
which were then (a) used to calculate the change that has occurred in this time period (b)
aggregated at the Housing Region level. Each municipality’s equalized nonresidential valuation
change was then divided by the change at the Regional level to determine its Equalized

Nonresidential Valuation Factor.

Income Capacity Factor

This refers to the extent of which a municipality’s income level differs from that of the lowest-
income municipality in its Housing Region, which is calculated as the average of two measures: (a)
the municipal share of the regional sum of the differences between the median municipal
household income and an income floor of $100 below the lowest median household income in the
Region; and (b) the municipal share described, weighted by the number of households in the

municipality.

The DCA first calculated Housing Regional median household income floors by computing the
lowest municipal median household income in each Housing Region and subtracting 100 from that
number. Then the difference from the regional income floor was computed at the municipal level,
by subtracting the Housing Region income floor from each municipality’'s median household
income. These differences were then summed to produce aggregated income differences at the

Housing Region level.

From these computations, the two measures described above were calculated: (a) each
municipality’s difference from the Housing Region income floor was divided by its Housing Region
aggregated income differences to determine its share of Housing Region Income differences; and
(b) each municipality’s difference from the Housing Region income floor was multiplied by its
number of households and then divided by its Housing Region aggregated income differences to

determine its household-weighted income differences. Each municipality’s (a) share of Housing

HGA

236 BROAD STREET, RED BANK, NJ 07701 ¢ TEL 732.741.2900 « FAX732.741.2929 » MAIL@HGAPA.COM « www.HGAPA.com
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Memorandum
Page 3 of 5

HEYER, GRUEL & ASSOCIATES
COMMURNITY PLANNING CONSULTANTS

Region income differences and (b) household-weighted income differences were aggregated at

the Housing Region level and averaged to produce each municipality’s Income Capacity Factor.

Land Capacity Factor

The total acreage of a municipality’s land that is developable, (a) excluding non-vacant land and
land subject to development limitations (i.e. steep slopes, wetlands, permanently preserved land,
Category 1 waterways, and open water) and (b) assigning relative weights to the remaining vacant
areas based on their State Planning Area and whether they falls within a special protection zone in
the Highlands, Pinelands, or Meadowlands region. The DCA excluded lands that did not correspond
to a Property Class Code denoting vacant lands or qualified farmland. The municipal Land Capacity
Factor is the municipality’s share of the vacant land in the entire Housing Region. The vacant land
allocated to each municipality is based on polygons derived from the DCA methodology. The
polygons are not based on parcel boundaries and may result in shapes that do not actually lend
themselves to development. They are meant to be a general accounting of “land capacity” in the

municipality.

The DCA methodology utilized ArcGIS software, publicly available data sets, and relied on certain
assumptions that may lead to over counting vacant land due to a lack of specific local information
including, but not limited to, recent development and development approvals, easements or other

development restrictions, and rights-of-way.

Next, each municipality’s Fourth Round Prospective Need was calculated by multiplying each Housing

Region’s Prospective Need by each of its municipality’s average allocation factors.

Finally, these numbers were adjusted in accordance with the Affordable Housing Law to ensure that no

Prospective Need obligations yielded an obligation in excess of either 1,000 units or 20% of the

municipality’s total number of households.

Utilizing the methodology described above, the DCA calculated the following Fourth Round obligations for

Harding Township:

DCA Fourth Round Obligations for Harding Township

Prospective Equalized Nonresidential Land Capacity Income Capacity Average Allocation
Need Valuation Factor Factor Factor Factor
83 0.16% 0.26% 0.80% 0.40%

236 BROAD STREET, RED BANK, NJ 07701

TEL 732.741.2900 -«

HGA

FAX732.741.2929 « MAIL@HGAPA.COM + www.HGAPA.com
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HEYER, GRUEL & ASSOCIATES
COMMURNITY PLANNING CONSULTANTS

HGA ANALYSIS OF HARDING'S FOURTH ROUND PROSPECTIVE NEED OBLIGATION

NJDCA released an ArcGIS shapefile showing all of the polygons throughout the state that it identified as
contributing to the “Land Capacity Factor.” Our office reviewed the results of the methodology to identify
any polygons that should be excluded from the Township’s land capacity. The justification for excluding
polygons identified by DCA is spelled out below and is generally based on specific local knowledge that
was not captured by the broader statewide screening. Our office considered factors such as whether the
polygon is listed on the Township’s Recreation and Open Space Inventory (ROSI), is within an existing
railway or road right-of-way, is part of a property that is not vacant, is constrained by wetlands that have
been identified on surveys or site plans, is encumbered by easements, or has an approved site plan within

the last five years.

HGA did not undertake any separate analysis of non-residential valuation or income trends as these are
objective measures; therefore, the DCA's calculations of the Township’s Equalized Nonresidential Valuation
Factor and Income Capacity Factor remain unchanged throughout HGA’s analysis. Nonetheless, the change

in the Land Capacity Factor alters the Township’s Average Allocation Factor.

POLYGONS TO BE REMOVED FROM LAND CAPACITY FACTOR ANALYSIS

After reviewing all the polygons outlined in the DCA Land Capacity Analysis Parcel Map, our office has
determined 5 polygons that should be removed from the Township’s Land Capacity Factor calculation.
These polygons are outlined in the following paragraphs, and location maps for each polygon are included

as an attachment to this memorandum.

Polygons 1-4

Polygons 1 through 4 are situated on Block 25.02 Lot 12. These polygons of land cannot be considered for
development, as they are part of the Truck Stop owned by the New Jersey State Highway Department. This

land to be removed from consideration amounts to approximately 11.7 acres.

Polygon 5

Polygon 5 is situated on Block 1 Lot 1. This polygon cannot be considered for development, as it is part of
a property under the same ownership and in common use as the contiguous property located in Madison
and developed with an office building. This land to be removed from consideration amounts to

approximately 0.33 acres.

HGA
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HEYER, GRUEL & ASSOCIATES
COMMURNITY PLANNING CONSULTANTS

Harding Township, Morris County
Summary of Lands to be Removed from Land Capacity Factor Calculation
Polygon DCA Harding Township Weighted Rationale
ID Identification Block(s), Lot(s) Acreage
1 30355 Block 25.02 Lot 12 | 1.708473 | OWned by the New Jersey State
Highway Department
2 30357 Block 25.02 Lot 12 | 2.573864 | OWnedbythe New Jersey State
Highway Department
3 30358 Block 25.02 Lot 12 | 0.10809 | OWnedbythe New Jersey State
Highway Department
4 30359 Block 25.02 Lot 12 | 7.417263 | OWned by the New Jersey State
Highway Department
In common ownership and
5 30365 Block 1 Lot 1 0331977 operation with contiguous
parcel in Madison, developed
with an office building
CONCLUSION

The total acreage of the 5 polygons to be removed from the Township’s Land Capacity Factor calculation
amounts to approximately 12.13 acres. This results in a reduced Land Capacity Factor from 0.26% to 0.03%,
and a reduced overall Prospective Need Obligation from 83 units to 67 units. The results of our office’s

analysis are outlined in the following table with accompanying maps provided at the end of this memo.

Modified Fourth Round Obligations for Harding Township

Prospective Equalized Nonresidential Land Capacity Income Capacity Average Allocation
Need Valuation Factor Factor Factor Factor
67 0.16% 0.03% 0.80% 0.33%
RECOMMENDATION

It is our recommendation the Township Committee adopt a binding resolution determining a municipal
Prospective Need obligation of 67 units, based on the recalculation of the Land Capacity Factor to account

for methodological errors and supported by detailed mapping.

Should you have any questions regarding the above memorandum, please do not hesitate to contact our

office.

HGA
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BISGAIER HOFF, LLC

25 Chestnut Street, Suite 3

Haddonfield, New Jersey 08033

Tel: (856) 795-0150

Fax: (856) 795-0312

By:  Richard J. Hoff, Jr., Esg. (NJ Bar No. 015811998)

Email: rhoff@bisgaierhoff.com

Co-Counsel for Defendant/Interested Party, New Jersey Builders Association

HILL WALLACK LLP

21 Roszel Road

Princeton, New Jersey 08540

(609) 924-0808

By:  Thomas F. Carroll, 111, Esg. (NJ Bar No. 022051983)

Email: tcarroll@hillwallack.com

Co-Counsel for Defendant/Interested Party, New Jersey Builders Association

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

MORRIS COUNTY
IN THE MATTER OF THE APPLICATION OF

THE TOWNSHIP OF HARDING, a Municipal DOCKET NO.: MRS-L-198-25

Corporation of the State of New Jersey,
CIVIL ACTION

(MOUNT LAUREL)

Plaintiff. ANSWER/OBJECTION OF

INTERESTED PARTY, NEW JERSEY
BUILDERS ASSOCIATION

Defendant/Interested Party, New Jersey Builders Association (“NJBA”), with a principal
place of business at 16 South Avenue West #122, Cranford, New Jersey 07016, and previously

designated as an interested party by the Supreme Court in the matter of In re Adoption of

N.J.A.C. 5:96 and N.J.A.C. 5:97, 215 N.J. 1 (2015)(“Mount Laurel 1V*) and by the Hon. Judge

Mary C. Jacobson, retired, in the matter of In the Matter of the Application of the Municipality

of Princeton L-1550-15 (Law Div. March 8, 2018) (the “Princeton Decision™), by way of this

Answer to the Complaint (“Complaint”) of Plaintiff, Township of Harding (“Plaintiff”) in this
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matter, and in accordance with Section I1.B of Administrative Directive #14-24 (“Directive #14-
24”) of the Affordable Housing Dispute Resolution Program (the “Program”), N.J.S.A. 52:27D-
304.2, - 304.3, and -304.1(f)(1)(c) of the New Jersey Fair Housing Act, N.J.S.A. 52:27D-301 et
seq. (collectively, the “FHA™), and other applicable law, says that:

Paragraphs 1 through 24': NJBA denies each and every allegation and objects to any

proposed relief set forth in the Complaint, to the extent that any such allegation or requested
relief seeks to establish a Fourth Round (2025-2035) prospective need obligation for Plaintiff
that is less than that established by the New Jersey Department of Community Affairs (“DCA”),
as set forth in the DCA’s Affordable Housing Obligations for 2025-2035 (Fourth Round)
Methodology Background

(https://www.nj.gov/dca/dlps/pdf/FourthRoundCalculation_Methodology.pdf), and as audited by

third party certified public accountants Mercadien, P.C.

(https://www.nj.gov/dca/dIps/pdf/FourthRoundCalculations_PeerReview.pdf) (collectively, the

“DCA Fourth Round Numbers™). Plaintiff’s proposed prospective need obligation does not
comply with the FHA or the New Jersey Constitution as construed by the Mount Laurel

Doctrine? for the reasons more fully set forth in the February 25, 2025 Report of J. Creigh

1 NJBA is cognizant of the requirements of R. 4:5-3 relative to the form of an Answer.

However, as Directive #14-24 does not mandate compliance with the New Jersey Court Rules in
the filing of challenges pursuant to N.J.S.A. 52:27D-304.1.f(1)(a), and this is not an action in the
Superior Court, but a proceeding before the Program, NJBA is proceeding with its objection in a
uniform fashion that comports with the requirements of N.J.S.A. 52:27D-304.1.f(1)(a), (c).
Should the Program interpret Directive #14-24 to require an Answer that fully comports with the
requirements of R. 4:5-3, NJBA shall provide the same upon direction of the Program.

However, it should be noted that such an amended Answer would not provide any substantive
revision to NJBA’s challenge as the merits of that challenge are set forth in this current form of
Answer with supporting report.

2 The term Mount Laurel Doctrine refers to Southern Burlington County NAACP v. Township of
Mt. Laurel, 67 N.J. 151 (1975) (“Mount Laurel 1), Southern Burlington County NAACP, et al v.

2
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Rahenkamp, PP, AICP, a true and correct copy of which is attached hereto as Exhibit “A” (the
“Rahenkamp Report™); which is incorporated as if fully set forth herein.

WHEREFORE, NJBA respectfully requests that the Court grant the following relief:

a. DECLARING that the DCA Fourth Round Numbers are consistent with the FHA,

the methodology set forth in the Princeton Decision, and other applicable law;

b. DECLARING that DCA’s calculation of Plaintiff’s prospective need for the
period 2025-2035 as set forth in the DCA Fourth Round Numbers is hereby established as
Plaintiff’s prospective need for the period 2025-2035;

C. DECLARING that Plaintiff’s municipal resolution setting forth its proposed
prospective need for the period 2025-2035 is inconsistent with the requirements of the FHA, the

Princeton Decision, and other applicable law;

d. DENYING all relief sought in the Complaint to the extent that it seeks to establish
a prospective need obligation for the period 2025-2035 that is inconsistent with the DCA Fourth
Round Numbers;

e. ORDERING that Plaintiff, on or before June 30, 2025, shall prepare and submit a
Housing Element and Fair Share (with supporting ordinances) that addresses its prospective need
for the period 2025-2035 as that prospective need has been established by the DCA,

f. CONSOLIDATING, for purposes of a final decision on prospective need

obligations for the period 2025-2035, all petitions/declaratory judgment Complaints wherein a

Township of Mt. Laurel, 92 N.J. 158 (1983) (“Mount Laurel 11”), and its progeny, the New
Jersey Fair Housing Act, N.J.S.A. 52:27D-301 et seq., and the implementing regulations of the
New Jersey Council on Affordable Housing (“COAH”) N.J.A.C. 5:93 and/or N.J.A.C. 5:97, to
the extent they have not invalidated by the Supreme Court in In re Adoption of N.J.A.C. 5:96 &
5:97 by N.J. Council on Affordable Housing, 416 N.J. Super. 462 (App. Div. 2010), modified,
215 N.J. 578 (2013).
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municipality, such as Plaintiff, has sought a reduction of its prospective need obligation below
the obligations established by the DCA Fourth Round Numbers;

g. ORDERING that Plaintiff has violated constitutional and statutory rights under
the laws of the State of New Jersey, thereby subjecting Plaintiff to paying NJBA’s attorney’s
fees and costs pursuant to N.J.S.A. 10:6-2(c) and N.J.S.A. 10:6-2(f); and

h. ORDERING such additional relief as the Court deems just and equitable.

AFFIRMATIVE DEFENSES

Plaintiff’s Calculation of Its Fair Share of the Region’s Total, Prospective Need Obligation
for the Period 2025-2035 is Inconsistent with the FHA and the New Jersey Constitution and
Should Be Rejected by the Program in Favor of Accepting the DCA Fourth Round
Numbers

By way of further response in support of this Affirmative Defense and in objection to
Plaintiff’s Complaint pursuant to N.J.S.A. 52:27D-304.1(f)(1)(c), NJBA asserts the following:
1. NJBA is an interested party within the meaning of the FHA as previously

recognized by the Supreme Court and the Princeton Decision.

2. Plaintiff has not challenged the DCA’s calculation of the total, prospective
need for the region for the ten-year period (2025-2035) as such a calculation has been correctly
established by the DCA in accordance with the requirement of N.J.S.A. 52:27D-304.2.

3. DCA'’s calculation of total prospective need for the region should therefore be

accepted by the Program.

4. Pursuant to N.J.S.A. 52:27D-304.3, that total, prospective need for the region
must then be allocated, in its entirety, to all municipalities within the region that are not
classified as qualified urban aid municipalities.

5. In accordance with N.J.S.A. 52:27D-304.3, the DCA Fourth Round Numbers

allocate the entirety of that total prospective need for the region subject to statutory capping.

4
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6. Plaintiff is not a qualified urban aid municipality.

7. For reasons set forth in its municipal resolution, Plaintiff has asserted that its
fair share of the total prospective need for the region is less than the prospective need number
established for Plaintiff by the DCA Fourth Round Numbers.

8. For the reasons more fully set forth in the Rahenkamp Report attached hereto as
Exhibit “A”, which is incorporated as if fully set forth herein, the calculation of total
prospective need for the region and the allocation of that total prospective need to all
municipalities within the region as set forth in the DCA Fourth Round Numbers are fully
consistent with the statutory requirements of the FHA at N.J.S.A. 52:27D-304.2 and N.J.S.A.
52:27D-304.3.

9. By proposing to reduce its prospective need from that calculated by the DCA,
Plaintiff is, in turn, reducing the total prospective need for the region in contravention to the
statutory requirements of N.J.S.A. 52:27D-304.2 and N.J.S.A. 52:27D-304.3.

10. Moreover, in neither its Complaint nor its municipal resolution has Plaintiff
reallocated that portion of the total, prospective need for the region that was assigned to Plaintiff
by the DCA Fourth Round Numbers, but which Plaintiff claims is greater than the prospective
need number that should be allocated to Plaintiff.

11. As a result of Plaintiff’s failure to reallocate the difference between the
prospective need established and assigned to Plaintiff by the DCA Fourth Round Numbers and
the prospective need asserted by Plaintiff in its municipal resolution, a portion of the total
prospective need for the region that was correctly calculated by the DCA pursuant to N.J.S.A.

52:27D-304.2 is improperly and unconstitutionally lost.
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12. For the reasons more fully set forth in the Rahenkamp Report attached hereto as
Exhibit “A,” which is incorporated as if fully set forth herein, Plaintiff’s proposed reduction of
the total, prospective need for the region is contrary to the provisions of the FHA, the Princeton
Decision and the New Jersey Constitution, and is otherwise unlawful.

13. In accordance with the DCA Fourth Round Numbers, Plaintiff's prospective need
obligation for the period 2025-2035 should be established as 83 units, which, in accordance with
the provisions of the FHA, represents Plaintiff's proportionate fair share of the total, prospective
need for the region.

14.  Any claim by Plaintiff that it has insufficient land to meet the entirety of its
prospective need as calculated per the DCA Fourth Round Numbers, either via development or
redevelopment, should be properly deferred until the Plaintiff files a Housing Element and Fair
Share Plan, which may include a request for a vacant land adjustment.

NJBA reserves the right to supplement this Answer with additional affirmative or other
defenses.

BISGAIER HOFF, LLC

Co-Counsel for Defendant/Interested Party, New
Jersey Builders Association

e
Richard J. Hoff, Jr., Esq.

Dated: February 25, 2025
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HILL WALLACK, LLP
Co-Counsel for Defendant/Interested Party, New
Jersey Builders Association

Fhomas F. Cavoll, IIJ

Thomas F. Carroll, 111, Esq.

Dated: February 25, 2025

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Richard J. Hoff, Jr., Esquire, and Thomas F. Carroll, 111, Esg. are
hereby designated as trial counsel for Defendant/Interested Party, New Jersey Builders
Association.

BISGAIER HOFF, LLC

Co-Counsel for Defendant/Interested Party, New
Jersey Builders Association

Richard J."Hoff, Jr., Esq.
Dated: February 25, 2025

RULE 4:5-1 CERTIFICATION

1. | hereby certify that the subject matter of the within controversy does not form the
basis of any other action presently pending in any court or arbitration proceeding to the best of
my knowledge, information and belief and that no other action or arbitration proceeding is
contemplated. Further, other than the parties set forth in this pleading, we know of no other
parties that should be joined in this action at the present time.

2. | hereby certify that confidential, personal identifiers have been redacted from
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documents now submitted to the Court/Program, and will be redacted from all documents

submitted in the future in accordance with Rule 1:38-7(b).

Dated: February 25, 2025

BISGAIER HOFF, LLC
Co-Counsel for Interested Party, New Jersey
Builders Association

Richard J. Hoff, Jr., Esq.

RULE 4:6-1(d) CERTIFICATION

| hereby certify that the within Answer was filed within the time period allowed by

N.J.S.A. 52:27D-304.1 3f.(1)(b) and Directive #14-24.

Dated: February 25, 2025

BISGAIER HOFF, LLC
Co-Counsel for Interested Party, New Jersey
Builders Association

Richard J. Hoff, Jr., Esq.
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I. INTRODUCTION & SUMMARY OF FINDINGS

I have been retained by the New Jersey Builders Association (“NJBA”) and submit this report
in support of NJBA’s objections to each of those municipalities that filed resolutions with the
Affordable Housing Dispute Resolution Program (the “Program”) seeking a reduction of the
prospective need allocations as calculated by the New Jersey Department of Community

Affairs (“DCA”) for the petiod 2025-2035.

In summary, the submissions by the municipalities are inconsistent with and incompatible with
the recent revisions to New Jersey’s Fair Housing Act, N.J.S.A. 52:27D-301, et seq (the “FHA”
or the “Act”). In challenging the allocation performed by DCA, the municipal responses are
universally singular in their focus — they seek to reduce the prospective need as to one
municipality without accounting for that reduction in the regional aspect of the allocation
model. The municipal tactic of individualized reduction occurs in three primary ways:

1. Municipalities mistake the factors and steps necessary to conduct a Vacant Land
Adjustment (“VLA”) as part of the compliance phase effort to fit development
to the specific circumstances of a municipality with the inherently inexact but
uniform data and processes used for conducting a regional allocation.

2. They conflate potential “errors” in the data with simply substituting other
sources of information which then is inherently unbalanced in the context of
the regional allocation.

3. Each submission implements what is effectively a new methodology as applied
to their respective municipality without applying that same methodology to the
region.

These issues are further addressed and explained in the sections below.

The Act provides for the ability of a municipality or a consortium of municipalities to conduct
their own allocation model, but that model is inherently one that would need to be applied in
a uniform manner to all of the municipalities in a region. Municipalities could have done this,

as they did during the Third Round litigation through Econsult or as a consortium formed for

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 1
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the recent legal challenge to the amendments to the Actl. If anyone felt DCA performed the
analyses and calculations incorrectly, they could have prepared a comprehensive alternative
analysis. Many professional planners have done their own computations to test DCA’s work.
I have found no such error and none of my colleagues have asserted that the math is wrong,
or that the data series applied by the DCA are not those selected intentionally by the
Legislature. Itis perhaps more politically than mathematically challenging to put together such
a municipal consortium for such an effort as the total Statewide and regional needs calculated
by DCA are correct under the FHA. Therefore, any reduced allocations for certain
municipalities resulting from a comprehensive alternative model would lead to increases for

others given that the total to be allocated — the regional need — is fixed and indisputable.

And that may indeed be the point. Individual municipalities are seeking the individualized
application of alternative data and approaches precisely because they could not cooperatively
do so as a group if others had to pick up their slack. The net effect is that the approximate
159 municipalities that are seeking to reduce their DCA-calculated prospective need are doing
so without accounting for those “lost” units elsewhere within the region, which results in a
loss of approximately 14,000 affordable units from the total prospective, post-cap Statewide
need of 80,798 units. It is worth remembering that approximately 280 municipalities have
chosen the right course at this milestone moment in the process by accepting DCA’s
comprehensive and accurate work and many of those communities have large allocations. The

impropetly squeaky wheel should not receive an unjustified benefit.

The failure of any municipality or consortium of municipalities to respond to the requirement
of the FHA to allocate the totality of the regional prospective need should lead the Program
to sustain the DCA calculation in all cases as it is only the DCA that has adhered to the specific
requirements of the FHA, applying the same analysis to the regional need, especially as to land

capacity issues, as they applied when allocating that regional need.

! Borough of Montvale, et al v. State of New Jersey, et al., MER-L-1778-24.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 2
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II. THE BACKGROUND & CONTEXT OF THE FOURTH ROUND
ALLOCATION MODEL

THE HISTORY OF ALLOCATION MODELLING

In Mount Laurel I, Justice Hall described the duty of a developing municipality stating that it:

[M]ust, by its land use regulations, make realistically possible the opportunity
for an appropriate variety and choice of housing for all categories of people who
may desire to live there, of course including those of low and moderate income.
It must permit multi-family housing, without bedroom or similar restrictions, as
well as small dwellings on very small lots, low cost housing of other types and,
in general, high density zoning, without artificial and unjustifiable minimum
requirements as to lot size, building size and the like, to meet the full panoply
of these needs.?

The broad challenge to the persistent abuse of the zoning power turned out to be difficult to
enforce, so in 1983, Chief Justice Wilentz focused the bright line standard of compliance on
the provision specifically of homes for low and moderate-income households. With “low-
and-moderate income” defined by the Court as households making less than 80% of the

median income in their area, the Mount Laurel doctrine directly affects approximately 40% of

New Jersey’s population.> Under the direction of Mount Laurel 11, the needs of the future
lower-income population would be numerically estimated and allocated to municipalities.*
This framework was developed in case law and set the foundation for the New Jersey Fair

Housing Act.

Since Mount Laurel II there have been five (5) allocation models adopted and implemented:
a. The Consensus Methodology addressed need from 1980 to 1990 and was

created under Court direction.> The four (4) allocation factors were covered

2 Mount Laurel I, supra, 67 N.J. at 179, 187.

3 1t should be noted that 40% is allegorical. Within the mechanics of the rules and models, the median income and
relationship of household size is determined by HUD periodically and then applied to households (which can
tend to be larger in aggregate at lower income levels) so that the actual percentage of the population that falls
within the category can vary from 40% to 45%.

# Mount Laurel 1, supra, 92 N.J. at 205.

5 AMG Realty Co. v. Township of Warren, 207 N.J. Super. 388 (1984), is the leading case in setting the structure of

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 3



MRS-L-000198-25 02/27/2025 11:35:40 AM Pg 5 of 26 Trans ID: LCV2025476104

employment, the change in covered employment,® a wealth measure using the
municipality’s median income as a share of the region’s aggregate of all
medians,” and the gross acres (developed or vacant) in the growth area under
the old State Development Guide Plan.® As this model was developed in the
context of town by town litigation, the “region” for each town was an area
around that town and unique to itself. The projected need was based on the

ODEA Economic/Demogtraphic Model.

First Round, prepared by COAH, was the first allocation model created by that
agency and addressed the need from 1987-1993, although it and all subsequent
models allow units created after 1980 to be credited.” This model used the same
tour (4) factors as the Consensus Methodology except that the wealth factor
was changed to the 1983 per capita income of the municipality times its
population and then taken as a share of the regional total for that figure.!® This
had the effect of shifting some of the obligation from small wealthy
communities to larger suburban communities. The major innovation for this
round was the creation of the six (6) permanent regions for determining the
regional share for each municipality. The projected need was still based on the

ODEA Economic/Demogtraphic Model.

Second Round, prepared by COAH, merged two 6-year compliance periods
together and covered, in the aggregate, the 12-year period from 1987-1999. This
allowed COAH to reduce retroactively the First Round obligation as part of a
cumulative 12-year model. At the time, this was referred to as Cumulative Need.

COAH’s various unsuccessful rule-making efforts to cover the third round have

the allocation model that eventually became universally applied.

5 New Jersey Cov
Research, De

ered Employment Trends, Office of Demographic & Economic Analysis, Division of Planning &
partment of Labor.

" The formula was the 1980 median divided by the regional median and that ratio was multiplied by the average of
the two employment factors.

8 State Development Guide Plan, Division of State & Regional Planning, Department of Community affairs, 1980.

9N.J.A.C. 5:92, especially Appendix A (1986).

10 New Jersey Legislative Data Book: 1986, Bureau of Government Research, Rutgers,

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge

February 25, 2025
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referred to this obligation as the Prior Round (sometimes also called the Prior
Obligation).!" The model introduced significant changes. First, the population
projection used was the average of two models — the Economic/Demographic
Model and the Historic Migration Model by ODEA. This has the effect of
dampening need in edge areas and shifted some of the allocation towards the
regions that had grown in the past. The economic component saw a shift from
employment to the nonresidential real estate valuation and the change in the
valuation of the prior 10-year period. This also tended to reallocate units from
suburban employment centers to inner ring suburbs with older factories and
shopping areas that still had real estate value even if employment was lower.
The land factor was changed to an estimate of “vacant” land using remote
sensing taking advantage of the then relatively new Geographic Information
Systems (GIS) technology. The totals were then weighted based on the new
State Plan’s area designations. This greatly shifted portions of the obligation
trom developed communities in the growth area to greenfields communities. It

was still a 4-factor model.

d. Third Round was delayed and ultimately addressed in what has been called the

Jacobson methodology, reflecting the work of Judge Jacobson to oversee a 40+-

day trial in the case of In the Matter of the Application of the Municipality of

Princeton 1.-1550-15 (Law Div. March 8, 2018) (“Princeton Decision”) and

subsequently issue a decision that worked through all of the many issues in
developing that methodology. That decision is specifically referenced in the
amendments to the FHA as a point of guidance.'> The projection of need was
again based on the average of the two projections prepared by the NJDOL, but
required significant adjustment procedures due to changes in the way the data
was published by NJDOL. The primary change to the allocation model was
that the Third Round model followed the choice of the various COAH-

1'N.J.A.C. 5:93, especially Appendix A (1994).
12 The quantitative outcome of that trial was published as Statewide and Municipal Obligations Under Jacobson
Opinion, dated March 18, 2018, prepared by Econsult Solutions.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 5
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published models for the round which reduced the allocation factors from four
(4) to three (3), using non-residential valuation change alone and without a stock

or total factor.

e. Fourth Round is governed by the revisions to the FHA reflected in P.L. 2024,
c.2 which covers from 2025 to 2035 and has been implemented through the
work of the DCA pursuant to the specific methodology directives now
contained with the Act.’> Following the recent revisions to the Act, it is a 3-

factor allocation model as described more fully below.

THE LEGISLATURE TACKLES THE FOURTH ROUND MODEL

The Legislature had before it the experience of COAH regulations as well as the recent history
of the Third Round model and considerable input, and came to very specific and detailed
conclusions in the recently adopted revisions to the FHA specifying data sets and giving clear

direction.

The first step in any model is the determination of how much low and moderate income
housing we will need to meet the expanding population of our State. As indicated in describing
the evolution of the allocation model there was a great deal of argument over which population
projection to use. Historically, if one has a projection during a recession and the economy
recovers, the projection will be wrong to the low side. Projections done in good economic
times tended to over-project what happened during the next recession. And one thing that
was learned in the long gap of non-compliance is that, without the Mount Laurel doctrine
operating to produce approvals for inclusionary development, overall housing growth and
therefore population growth stalls, which is hardly surprising as supply limitations arising from
local zoning is the point of the doctrine. Similarly, converting the raw projection into

households and therefore the number of units needed was hotly contested in the Third Round.

13 Affordable Housing Obligations for 2025-2035 (Fourth Round) Methodology and Background, Fourth Round
Calculation Workbook, Consulting Report by Mercadien, PC essentially auditing the DCA work.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 6
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Household sizes had been on a steady decline from World War II through 1990, but stayed
flat and even showed signs of climbing again as the baby boom echo started having children
in greater numbers. The Legislature adopted an entirely new approach that would eliminate
these incessant arguments. Rather than rely on often speculative projections, the tool that was
determined to be used was looking back at the growth that had actually happened in the last

10 years and simply applying that forward.

As DCA explained and calculated in its October 2024 report:

The Affordable Housing Law requires that “Projected household change for a
10-year round in a region shall be estimated by establishing the household
change experienced in the region between the most recent federal decennial
census, and the second-most recent federal decennial census.” The most recent
federal decennial census is the 2020 Census, and the second-most recent census
is the 2010 Census. DCA collected household data at the county level from the
Table H14 of the 2010 Census Summary File 1 and Table DP1 of the 2020
Census Demographic Profile. These figures were aggregated to the Housing
Region level and the difference between the two was computed, representing
the increase in the number of households on the Final Summary tab of the
Excel calculation model. The Affordable Housing Law requires that “this
household change, if positive, shall be divided by 2.5 to estimate the number of
low- and moderate-income homes needed to address low- and moderate-
income household change in the region, and to determine the regional
prospective need for a 10-year round of low- and moderate-income housing
obligations.” Pursuant to this requirement, DCA divided the household change
tfor each Housing Region by 2.5, producing Regional Prospective Need figures
totaling 84,698 statewide.

Simple and workable, but that simplicity was obtained by looking back at the decade with the
slowest growth since World War II reflecting the lack of multifamily approvals resulting from
the gap in Mount Laurel enforcement that took place between the Second Round (1999) and
the start of enforcement for the Third Round (2015). As a result, the legislative formula
projects less housing supply than will likely be needed, but the manner of calculating that need

is straightforward and unequivocal.

In allocating the regional need to individual municipalities, the four prior models had the same

overall structure, with an allocation of that need to individual municipalities through the use

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 7
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of factors correlated with economic capacity, relative wealth and a land capacity factor. The
specific data sets used varied over time in an effort to use the best available data and create

fair distributions.

For example, the Consensus Methodology and COAH’S First Round used covered
employment as the economic factor because the amount of employment and change in
employment were deemed to be the most relevant factors to the location for housing demand
(a home is where a job goes to rest at night!). However, problems with the accuracy of
employment data due to the prevalence of companies reporting based on post office locations
or concentrating employment towards headquarters or data centers for reporting purposes led
COAH to change to a nonresidential assessment factor as a replacement for the Second and
Third Round models. As the Legislature was considering the Fourth Round, it received
testimony and submissions suggesting that the employment data was now much improved,
that the use of total and change as two factors in the allocation was a superior approach
(weighting economic capacity stronger in the model) and that using non-residential valuations
from 2015 to 2025 — the “normal” 10-year period prior that had been the norm in all models
— produced widespread negative numbers as there had been a strong decline in nonresidential
real estate valuation through that period that would have harmful effects on the operation of
the model.™* In response, the 2024 revisions to the FHA stayed with nonresidential valuation,
but set the start date for the range back to 1999 rather than 2015 so that inflation and a longer
view of nonresidential valuation would remove the negative numbers in the model, and kept
with a single factor weight for economic aspect of the model. In short, while I may disagree
personally with some of these choices, the Legislature did not simply rubber stamp the COAH
or Jacobson models, instead considering alternatives and tweaking the model for the Fourth

Round to fit citcumstances.

Similarly, the land capacity factor was closely examined by the Legislature. It received

submissions and testimony suggesting that redevelopment had played a stronger role in recent

4 Among the many submissions, see “The Case for Allocation Reform: Why the 3™ Round Model with 4" Round
Data fails as Housing Policy & What to Do About It”, J. Creigh Rahenkamp and Graham Petto, American
Planning Association — New Jersey Chapter, undated.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 8
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housing development, and it was suggested by some commentators that the use of simply the
gross acres in the growth area (weighting by category) as had been done in the Consensus and
COAH’s First Round model was again more appropriate than the “vacant land” approach
adopted by COAH for the Second Round. In addition, advocates for housing suggested that
the allocation factor would be more accurate if it reflected the redevelopment potential of each
municipality and there were drafts of the bill that included the phrase “development and
redevelopment” in defining the land capacity factor. The discussions around these two issues
are instructive to the present issues. First, greenfield or first development of land still presents
a large share of housing development. The economic and wealth factors already provide an
allocation to all municipalities (other than exempt Urban Aid municipalities) so shifting the
land factor to something more neutral could have had the effect of allocating more of the
needed housing to communities that could be unable to accommodate it. Further, adding a
responsibility to the agency executing the model to be able to assess the redevelopment
potential of each municipality was a data challenge that could not be met — there is simply no
way to know at a State level whether a dark retail center still has performing leases or is ready
to redevelop, or which office park’s owners are committed to trying to fill the empty spaces,
and which are ready to move on. In fact, these decisions are often triggered by the compliance
process itself as landowners become aware that their land might have the option to be
developed for multifamily housing. Simply put, the Legislature had to balance the desire for
complete accuracy in measuring total development capacity with the realistic availability of
statewide data and had to choose workable surrogates that accommodated availability and

workability in the context of a regional model.

Further, the issue of potential for discrepancies between regional and local environmental
conditions and data was something that COAH also reviewed in the context of their Second

Round rulemaking. As COAH explained in its Response to public comments:

COMMENT: The Council has generated estimates of undeveloped land based
on a land satellite. The Council should develop a mechanism to alter the
municipal housing allocations based on errors made by the satellite.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 9
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RESPONSE: The Council used the satellite data in order to direct housing
need into areas that could accommodate the need in a manner that was sensitive
to the SDRP. The satellite does not result in precise estimates of undeveloped
land; but it classifies land consistently based on the image reflected from the
Earth. Because these measurements are uniform throughout the State,
the Council has determined that the satellite is a reasonable and fair tool
with which to calculate reasonable regional shares that may be used to
allocate housing need to municipalities in each housing region (see
Appendix B). Therefore, the Council will not accept challenges to a
particular municipality. Rather, based on an error in the calculation of
undeveloped land, a party in the process seeking to alter the Landsat calculation
must demonstrate that the regional share of undeveloped land is incorrect. In
other words, the focus in such a determination must not be on the
estimate of undeveloped land for any one municipality; but rather on the
relationship defined by the undeveloped land in a specific municipality
divided by the undeveloped land in the housing region.!>

Similarly Judge Jacobson wrestled with the challenge of theoretically more accurate local data
using tax information provided by Dr. Peter Angelides of Econsult as a potential change to
the model as compared to the fairness of the remote sensing approach, even though it

embodied known inaccuracies:

Mr. Reading (the court master) concluded that, although Dr. Angelides’ reliance
on municipal block and lot classification of land use instead of aerial surveys
could offer a more accurate and up-to-date method, his approach depended
upon classifications performed by individual municipal assessors, and therefore
lacked statewide uniformity. Mr. Reading further concluded that any
inaccuracies in the land imagery data due to recent development could be
addressed by adjustments made in each town’s compliance process. Mr.
Reading once again recommended Dr. Kinsey’s methodology as it conformed
more closely to COAH’s Second Round methodology.

The court concurs with Mr. Reading’s assessment that, given yet another
choice between two imperfect alternatives, following the Second Round
approach is the best option, especially since the approach relied on data derived
from a single consistent source that can be corrected during the compliance
process.16

1525 NJR 5765, Comment 15. Emphasis added.
16 See Princeton Decision at p. 106. Emphasis added.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 10



MRS-L-000198-25 02/27/2025 11:35:40 AM Pg 12 of 26 Trans ID: LCV2025476104

DCA EXECUTES THE LEGISLATED MODEL

DCA has published an allocation workbook, the GIS files used for the land capacity
analysis, a methodology and background summary, and an independent audit of its

work through a peer assessment.!”

I am not aware of any challenge to the DCA’s calculation of the Statewide prospective
need, nor to each region’s portion of that Statewide need. Further, as previously noted,
given the new, clear standards for calculating that prospective need, any such challenge
would be without basis as it is truly an exercise in arithmetic with the inputs being
Census data that is not disputable. There is no doubt that under the FHA, the

Statewide total prospective need is a pre-capped total of 84,698.

Regional Obligations Calculations - 2010 and 2020 Census

. 2020 Change Divided by 2.5
Regional Households - (Assumed Low- and
Region Prospective 2010 Households - Decennial Census . Change
Need Decennial Moderate Income
Census Household Growth)
1 27,743 803,704 873,062 69,358 27,743
2 20,506 693,844 745,108 51,264 20,506
3 11,604 446,114 475,123 29,009 11,604
4 13,822 588,249 622,803 34,554 13,822
5 9,134 461,569 484,404 22,835 9,134
6 1,889 220,880 225,602 4,722 1,889
TOTAL 84,698 3,214,360 3,426,102 211,742 84,698

Consistent with the FHA, COAH regulations and the Jacobson methodology, that total,
prospective need must then be allocated to each non-urban aid municipality within the State
in accordance with the allocation factors set forth in the FHA. The DCA performed that

allocation on a regional basis consistent with the provisions of the FHA.

17 All accessible at: New Jersey Department of Community Affairs | (Last Verified 2/25/2025).

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 11



MRS-L-000198-25 02/27/2025 11:35:40 AM Pg 13 of 26 Trans ID: LCV2025476104

None of the many municipal submissions that I have read challenge the allocation factors, the
data series or set used, or the math of the allocation tables. Each has sought to reduce their
individual allocations of prospective need as assigned by the DCA without placing their
objections in a regional context and calculating what their suggested approach would do to
the allocation factors of other municipalities or the region as a whole. Moreover, those
municipalities have done so without reallocating those units to other towns within the region,
which is inconsistent with both the FHA and the long-standing approaches of COAH and the

Princeton Decision.

ITI. THE NATURE OF THE ASSERTED MUNICIPAL ADJUSTMENTS

THE COMMITTED LANDS OR PIPELINE ISSUE

Many of the municipal submissions seek to reduce the acres of land assigned to their
municipality by the DCA analysis by proposing to remove sites that have approvals under
the MLUL. The argument is that since these sites are no longer available for future
inclusionary development, they clearly aren’t “vacant” in the context of the allocation model.

This logic is flawed for four reasons.

First, neither the Act nor the DCA manual indicate that approved or pipeline projects are to
be removed. DCA used land use data from the MOD 1V files to help it sort through tree
canopies in the aerial interpretation hiding homes or roads, etc., and it used building permit
data to locate sites that were presently under construction. While I might argue that even
some construction doesn’t lock a site out for future consideration in the compliance stage, it
was an even and fair approach from a Statewide perspective. Approval-based pipeline sites
were not removed as a methodological step in the analysis of land in any municipality.

Doing so through a single municipal adjustment is implementing a step not undertaken in
the regional allocation and would result in an unfair adjustment. There is simply no statutory

or logical authority for the removal of pipeline sites.

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
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Second, the whole concept of pipeline projects being removed exactly parallels the
conundrum faced by the Legislature in potentially including redevelopment sites in the
allocation process. There is no conceivable way for the State (or anyone else) to know at a
regional level which parcels have approvals and for what uses. Allowing any municipality to
alter its responsibility based on this factor that cannot be known for all municipalities is

inherently distorting and unfair.

Third, this confuses the allocation of need with a municipal response during compliance to
the allocation. Part of the municipal response could be that the municipality does not have
sufficient vacant land to address the entire housing obligation. There is a process to judge
the capacity of such a community’s vacant land — the vacant land adjustment (“VLA”)
process. The first step of that process is determining the realistic development potential of
each of the municipal vacant sites (“RDP”) in a parcel-by-parcel review as part of the
compliance process. In setting an RDP, it is normal practice to remove
committed/approved sites where the owner has communicated their desire to see through
the development of their approved project. While part of the compliance process, this is not

a step authorized for the allocation process.

Fourth, the sites identified as committed are often highly questionable and include, for
example, decades old general development plan and site plan approvals for office parks
where the last building was constructed a decade or more ago and in areas where other
already constructed office parks are being converted to residential. Some pipeline removals
were very large single-family lots that, even with the approved construction, would count as
developable land in a VLA analysis. One is an approval for a warehouse complex on a site
that sought inclusionary housing in the Third Round unsuccessfully and will undoubtedly be
offered by its owners again in the Fourth Round, notwithstanding the approvals. Even
where a site is a designated Third Round compliance site, it is not sufficiently committed to
remove it from the allocation model as I have several clients in exactly that situation that

have filed a letter of interest with the respective municipalities seeking to accommodate
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additional units because they have that ability through redesign or use of portions of the site

not used in the current design to accommodate substantially more housing.!8

In short, the idea of a pipeline adjustment is not authorized by the Act, impossible to do on
a regional or statewide basis, and counter-productive to the goal of producing affordable

housing for the protected class.

DIFFERENT ENVIRONMENTAL KNOWLEDGE

Many of the municipal submissions assert that there are wetlands, floodplains or other
environmental features known to them that are not reflected in the GIS files sourced from
DEP by DCA. Or that there are lands constrained by some restriction against development

not captured in the State database.!”

First, the data sources to be used are specific in the Act. Using other sources — even if
“true” — is not authorized and it inherently introduces unfairness into the allocation as any
municipality using alternative sources biases the model unless that source is used for
everyone. The issue isn’t whether the DEP model is perfectly “right”, but whether its
alleged errors and inaccuracies are generally distributed fairly. Many of the submissions even
show a map of a line for an environmental feature and don’t source where that line actually

came from.

Second, it is often not clear that the alternative soutce is indeed “true” or more accurate than
the DCA GIS. For example, wetlands are not wetlands officially until investigated by a

professional, surveyed and submitted to DEP, reviewed — often on site — and agreed to in a

18 It is worth noting the Act at Section 304.1 3(f)(1)(c) requires that prior round inclusionary sites be reevaluated
moving forward. It would certainly be ironic if such sites are subject to a review, but other “committed” sites
are not! Clearly part of the VLA/RDP process is determining whether such sites would be available for future
inclusionary development.

19 1t should be remembered that COAH’s Second Round model created the vacant land allocation criteria, and
intentionally chose not to remove any environmentally constrained land. The idea that environmentally
constrained land should be part of the model came from the assessment funded by FSHC for the Jacobson trial.
DEP elected to include such criteria but were not mandated to do so by the Act. The choice of slopes as a
criterion is one that is particularly fraught with controversy.
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regulatory process. Floodplains are determined by specific modelling. So, it is not at all
apparent that the alternative sources used by some municipalities are, in fact, more accurate.

They are just different than the DCA GIS in a way that favors a reduction for that one town.

Many of the submissions identify parcels that they believe the size or shape inhibit
development, but these are the kinds of artifacts any GIS system will have applied statewide
and there is no reason to believe that they are distributed in any particular way. Removing
sites asserted to be “landlocked” or inaccessible is similar to the pipeline issue — tell someone
that they can have high density residential zoning and watch how fast they buy an easement
or an adjolning property to get access. Neither of these categories are appropriately

removed in a focus on a single municipality.

As to “preserved land” or land restricted by some sort of deed restriction or program
participation, the specific programs covered by the DCA GIS are explicit. Simply being
subject to a different kind of restriction does not, or should not, have an impact on the
allocation. To the extent that a municipality is able to demonstrate an “error” — that the land
was restricted prior to the date that the data source used and is part of a program included in
the mapping - then any such alleged error can be rectified during the VLA process. To the
extent that a municipality wants to remove land that is not such an “error” then that is

simply creating a sui generis methodology not applied to the region as a whole.

The Act was very clear on which data sources to use and requiring that the same sources and

methodologies be used both locally and regionally.

(4) A municipality’s land capacity factor shall be determined. This factor shall
be determined by estimating the area of developable land in the municipality’s
boundaries, and regional boundaries, that may accommodate development
through the use of the "land use / land cover data" most recently published by
the Department of Environmental Protection, data from the American
Community Survey and Comprehensive Housing Affordability Strategy
dataset thereof, MOD-IV Property Tax List data from the Division of
Taxation in the Department of the Treasury, and construction permit data
from the Department of Community Affairs and weighing such land based on
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the planning area type in which such land is located. After the weighing
factors are applied, the sum of the total developable land area that may
accommodate development in the municipality and in the region shall be
determined. The municipality’s share of its region’s developable land shall be
its land capacity factor.

None of the municipal submissions comply with this direction.

DIFFERENT ASSESSMENT KNOWLEDGE

Several of the municipal submissions suggest that the equalization ratio applied to their
assessments is “wrong”, or rather the number that the local assessor used for that time
period is different than the one reported in the DCA table. I have not seen any local
submission explain methodologically why this might be, and they simply assert that the State
table is wrong. Having done fiscal impact studies for many years in NJ, I find a mismatch
between the State table and the local figures regularly — at a rate that I could not realistically
believe is repeated error. I have always believed that the State was making adjustments to
keep all of the ratios consistent across municipalities for use in the State’s and Legislature’s
purposes. Again as with the environmental data, only comprehensively addressing the issue
across all municipalities simultaneously makes sense in suggesting that the allocations need

to change.

AND THERE ARE NO UPWARD ADJUSTMENTS?

It is telling that none of the submissions found a single area where the different
environmental sources provided for less constrained lands. Further, under the Act,
municipalities are required to review and give consideration to the lands offered by willing
developers and yet among the many submissions I have reviewed, there was no such review.
Are there truly no sites in the State where the site-specific information provided by
developers about their offered sites showed more developable area than the remote sensing
mapping indicated? That is hard to believe. I am not advocating that site-specific

information should be part of the allocation model, but rather that if municipalities seek to
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be allowed to use alternative information sources unique to their situation, then this should

have been uniformly applied within that municipality as it cuts both ways.

The land factor weighs the developability of vacant land by its category in the aging State
Plan. And we have no municipal submission measuring the areas in Planning Area 3 or 4,
with a lower weighting, that has seen the expansion of sewer service and development that
would effectively change the character of the area to that of Planning Area 2, with its higher
weighting. Despite the fact that the State Plan’s Impact Assessment stated that over 300
“centers” would be needed under the Plan to be successful in accommodating projected
growth, the actual Plan was published without including these centers and a process was
created for municipalities to petition for “center designation”. This process has largely
tailed, but one could expect a fair municipal submission to have included vacant land in
sewer service areas in Planning Areas 3 through 5 that are functionally centers, and should

receive a higher weight. Again, this did not happen.

My point is not that these are factors that should be part of the allocation model. But rather
they are an indication that the municipal submissions are disingenuous, cherry picking data
and criteria to lower their number rather than fairly assessing the development capacity of

their community in a regionally balanced manner.

IV. CONCLUSION

Municipalities are first protected in the allocation model from “overdevelopment” by two
doctrines included within the model. There is a cap of 1,000 units per compliance period
and there is a limit on the allocation that would exceed 20% of the current municipal

housing stock. That protection is reflected by DCA’s calculations which reduced the pre-

capped Statewide need of 84,698 to a post-cap need of 80,798.

Further, the VLA/RDP process is part of the compliance stage that closely fits the allocated
number to what can be realistically accomplished by a municipality. This was particularly

remarked upon by Judge Jacobson in selecting a less-than-perfect but uniform allocation
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approach for the land factor in the Princeton Decision. There can practically be no such

thing as a perfect allocation approach. By the end of the compliance process, no municipality
is ever required to develop more housing than it actually has the capacity and land resources
to accommodate. A downward adjustment at the allocation stage does have a clearly
improper (and unconstitutional) effect — reducing the affordable housing to be produced in

a municipality that would have had the capacity to accommodate it appropriately.

My rough calculation of the total units that would be lost if not reallocated is approximately
14,000 units. Against the post-cap need of 80,798, this is approximately 17.3% of the total
need. The idea that the allocations need to be reduced now given the trifecta — low
allocation, generous credits20 and the VLA/RDP process to come in the compliance phase —
is contrary to the statutory criteria and the Mount Laurel doctrine, the needs of our low and
moderate income households, and the economy that we all share that depends on their
labor. Itis my professional conclusion that the Program should reject municipal
submissions that propose a reduction in prospective need allocations that are not predicated
on a viable region-based critique that accounts for the entirety of the prospective need
allocated to a given region. The type of municipality-specific reductions that have been
proffered to the Program are not consistent with the Act or the allocation model within the

Act. Therefore, the proposed reductions should be disallowed.

20 There is an expanded array of bonus credits to be awarded for various types of housing and locations that yield
compliance math, but not actual housing units, and these represent a dilution of the allocated need. Further,
2025-2035, the compliance window for the Fourth Round is within the late Second Round compliance period
when the majority of current affordable housing was placed into service, will be eligible for extensions of those
affordability controls. If those controls are extended, the Fourth Round will be marked not by the creation of
new units, but the extension of controls for units already occupied by affordable households.
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APPENDIX A:

RAHENKAMP BACKGROUND MATERIAL
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I am a planner that has been in the field for 43 years and a licensed professional planner in NJ for
29 years. I served as an officer of the American Planning Association — New Jersey Chapter for
eight years and presently serve as the Chair of that organizations Housing Committee. My
background is further described in the attachment which follows.

I have considerable experience with issues related to affordable housing, the Mount Laurel
Doctrine?! and regulations adopted by the Council on Affordable Housing (“COAH”). My most
notable involvements include:

a. I authored a report that was extensively quoted by the Court in Urban
League of Essex Co. v. Township of Mahwah 207 N.J. Super. 169 (Law
Div. 1984), which first detailed the implementation of the Supreme
Court's mandate to purge "cost generative features" from local codes for
inclusionary developments;

b. I served as the expert for the prevailing plaintiffs in RDS v. Pohatcong
(unpublished, Honorable Roger Mahon, 1996), which first addressed the
relationship of the NJ State Development & Redevelopment Plan to the
Mount Laurel Doctrine; and,

c. I served as the planning expert for a landowner in Maneely v. Township of
West Windsor (consolidated and decided in Toll Bros., Inc. v. Twp. of W.
Windsor, 303 N.J. Super. 518, 574-76 (Law Div. 1996), aff'd 0.b., 334
N.J. Super. 109 (App. Div. 2000), certif. granted in part on limited issues,
167 N.J. 599-600 (2001), aff'd, 173 N.J. 502 (2002)), which dealt with the
enduring rights of inclusionary developers through subsequent allocation
rounds.

I have also served as a Court appointed Master in Saddle Brook (Honorable Daniel P. Mecca),
Green Township (Honorable Reginald Stanton) and Highbridge Borough (Honorable Roger
Mahon). Engagements as a planner for landowners succeeded in achieving builder’s remedies in
Logan Township, Livingston Township and Fair Lawn Borough, and negotiated settlements in
dozens of municipalities.

In the subfield of allocations of need in New Jersey, my first major role was gathering all of the
data necessary to run municipal allocations under the Consensus Methodology that had been
developed by the Courts prior to the implementation of the Fair Housing Act. This data was

21 The term Mount Laurel Doctrine refers to Southern Burlington County NAACP v. Township of Mt. Laurel, 67
N.J. 151 (1975) (“Mount Laurel 1), Southern Burlington County NAACP, et al v. Township of Mt. Laurel, 92
N.J. 158 (1983) (“Mount Laurel 11”), and its progeny, the New Jersey Fair Housing Act, N.J.S.A. 52:27D-301 et
seq., and its implementing regulations N.J.A.C. 5:93 and/or 5:97, to the extent they have not invalidated by the
Supreme Court in In re Adoption of N.J.A.C. 5:96 & 5:97 by N.J. Council on Affordable Housing, 416 N.J.
Super. 462 (App. Div. 2010), modified, 215 N.J. 578 (2013).

Creigh Rahenkamp & Associates, LLC Report in Support of NJBA Challenge
February 25, 2025 Page 20



MRS-L-000198-25 02/27/2025 11:35:40 AM Pg 22 of 26 Trans ID: LCV2025476104

included as an appendix in an ICLE publication in 1987.2> In the same publication, I also
independently ran the allocation model COAH had developed for the First Round (1987-1993)
based on its proposed regulations. I thereafter shared data with Dr. Robert Burchell, the chief
investigator for the Center For Urban Policy Research (“CUPR”) and COAH’s consultant at the
time. I served on Task Forces created by COAH to provide review and comment on the
development of the allocation models for both Rounds 1 and 2. With regard to the Third Round,
I reviewed each proposed model developed by COAH over the past decade and a half, and I had
been invited to review and comment on Dr. David Kinsey’s work?® at several key points in the
development of his reports.

22 Mount Laurel 11 and the Fair Housing Act, Jeffrey R. Surenian, Esquire, NJ Institute for Continuing Legal
Education, 1987.

23 New Jersey Low and Moderate Income Housing Obligations for 1999-2025 Calculated Using the NJ COAH Prior
Round (1987-1999) Methodology, David N. Kinsey, PhD., FAICP, NJPP, Fair Share Housing Center, April 16,
2015, revised July 17, 2015.
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J. Creigh Rahenkamp, NJPP

Mr. Rahenkamp is extensively involved in
research and analysis of evolving
regulatory techniques and their impact on
the economics of land development and
social responsibility. He has frequently
served as an expert witness in legal
challenges, preparing reports and
testimony for actions challenging
inappropriate land use policies and
restrictions or defending well-constructed
regulations. He has been accepted as an
expert by trial courts in several states,
innumerable planning and zoning boards
throughout the country, and has served as
a Court-appointed Master in New Jersey.

As part of these services, he has been a key
participant in litigation and settlement
negotiations in numerous municipalities
under various ‘“fair share” doctrines in
several states, including a role in the
leading cases of Mount Laurel, Mahwabh,
Pohatcong, West Windsor, Livingston &
Fair Lawn.

While litigation is a major focus of the
practice, Mr. Rahenkamp regularly works
with land developers through the
feasibility assessment and land design
process in an effort to meet the evolving
needs of the market while managing
regulatory risk prudently.

In addition, Mr. Rahenkamp has broad
experience in the evaluation and
preparation of economic development
strategies for local and regional
governments and site selection studies or
market assessments for private industry.

Representative Projects

Larchmont, Mount Laurel Township, NJ: Preparation of expert
reports detailing the feasibility of residential development under
alternative regulatory constructs pursuant to Mt. Laurel I/11,
including cost implications of affordable housing setasides, fee
structures, site design requirements, and procedural mechanisms
leading to the adoption of Court approved ordinances and site-
specific settlement agreements for several developers.

City of Harrisburg, PA: Analysis and evaluation of the restrictive
role of a private redevelopment corporation which directed the
redevelopment efforts in Harrisburg in support of a Federal
antitrust suit which resulted in project approvals for several
landowners.

Waldo Yards, Jersey City, NJ: Expert report reviewing the
methodology and data prepared by the Port Authority,
demonstrating its flaws and offering significant new research
substantiating the choice of alternative locations for a major railcar
maintenance facility. Work included community impact
statements and assessments of future development potential
resulting in action by the Governor of NJ to direct the Port
Authority to revise their selection.

World Financial Center, Battery Park City, NY: Analysis of the
impacts of Hoboken-Manhattan ferry service on the viability and
function of the public spaces and corporate lobbies of the WFC.
Recommendations for routing, improvements and timing of
activities were created to better manage the pedestrian conflicts.

Department of Community Affairs, NJ: Preparation of site plans
using the proposed Residential Site Improvement Standards to test
the statewide code against a variety of design techniques and land
use palettes to ensure that the code would not limit traditional
PUD, TND or other mixed use design solutions. Provided
additional commentary and recommendations for amendments.

Master Plans, Housing Elements and Open Space/Recreation
Plans: City of Millville, NJ; City of Vineland, NJ; City of
Lancaster, PA; Town of Hilton Head Island, SC; Saco, ME,
Northampton County, PA; Borough of New Morgan, PA; Findlay
Township, PA.
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Education

Employment

Publications

Professional Memberships

Bachelor of Arts, University of Pennsylvania:
Political Science & Economics Minor,
Master of Professional Studies: Real Estate (Development),
Georgetown University:
Additional Graduate Work:
University of Wisconsin: 4 Courses in Political
Science/Economics
University of Pennsylvania, Wharton School:
Demographics, Economic Development.
Princeton University, Woodrow Wilson School:
Political Risk Analysis
Temple University, Community & Reg. Planning:
Planning Administration, Transportation
Planning, Sustainability
University of Maryland, Colvin Institute
Fundamentals of Development Finance

August 1998 — Continuing:

Creigh Rahenkamp & Associates, LLC
December 1997 — August 1998: Schoor DePalma
1995 — 1997: BartonPartners Architects & Planners
1980 — 1995: John Rahenkamp Consultants, LLC

“Key Informant Interviews,” Land Development, NAHB Fall
1998.

“Density Standards in the Post-Nollan Era,” Land Development,
NAHB, Fall 1990 (w/ John Rahenkamp & William Hengst).

“Fair Share Allocation,” and “COAH: The New Spatial Policy
for New Jersey,” in Mount Laurel Il and the Fair Housing
Act, Jeffrey R. Surenian, New Jersey Institute of Continuing
Legal Education, Newark, NJ: 1987.

“Fair Share Housing in New Jersey,” in Growth Management:
Keeping on Target? Douglas Porter, editor, Urban Land
Institute, Washington, DC: 1986 (w/ John Rahenkamp).

NJ Professional Planner (August 1995, #5531)
American Institute of Certified Planners (July 1990, Lapsed)
American Planning Association
New Jersey Chapter, Vice President 2012-2017
Pennsylvania Chapter
Private Practice Division
Planning & Law Division
Urban Land Institute
Philadelphia Council
National Association of Homebuilders
New Jersey Builders Association
Builders League of South Jersey
Pennsylvania Builders Association
National Council on Seniors Housing
American Economic Association (Lapsed)
American Political Science Association (Lapsed)
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