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FILED 
              ____________ ___, 2026 

              Hon. Darren J. Del Sardo, P.J.Cv. 

 
Hon. Darren J. Del Sardo, P.J.Cv. 
Superior Court of New Jersey 
Law Division – Civil Part 
Passaic County 
Passaic County Courthouse 
77 Hamilton Street, 3rd Floor 
Chambers/Courtroom 322 
Paterson, New Jersey 07505                
 
PREPARED BY THE COURT:         

 THIS MATTER, having come before the Court on referral from and recommendation 

issued by the Affordable Housing Dispute Resolution Program (“Program”), pursuant to the 

Complaint for Declaratory Judgment filed on December 18, 2025 (“DJ Complaint”) by the 

Petitioner, BOROUGH OF TOTOWA  (“Petitioner” or “Municipality”), pursuant to N.J.S.A. 

52:27D-304.2, -304.3, and -304.1(f)(1)(c) of the New Jersey Fair Housing Act, N.J.S.A. 52:27D-

301, et seq. (collectively, the “FHA”), and in accordance with Section II.A of Administrative 
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Directive #14-24 (“Directive #14-24”) of the ”Program”, seeking a certification of compliance 

with the FHA; 

 AND THE COURT, having entered its “Decision and Order Approving Municipal 

Housing Element and Fair Share Plan for the Fourth Round Housing Cycle” on May 1, 2025 

(“Approval Order”) for the Municipality to meet and ensure satisfaction of its previously fixed 

“present need” obligation of 211 affordable housing units, and a “prospective need” obligation of 

390 affordable housing units (collectively, the “Fourth Round Affordable Housing Obligation”),1 

and therein authorizing the Municipality to adopt its implementing Ordinance(s) to satisfy its 

Fourth Round Affordable Housing Obligation; 

 AND IT APPEARING that, the Municipality, upon having given due notice to all 

interested parties as provided for by the New Jersey Open Public Meetings Act, N.J.S.A. 10:4-12, 

et seq. and the New Jersey Municipal Land Use Law, N.J.S.A. 40:55D-1, et seq., as required, 

adopted implementing ordinances and resolutions to ensure implementation of its approved Fourth 

Round Housing Element and Fair Share Plan (“HEFSP”), incorporating therein any changes from 

the Program and this Court’s prior Order, and on March 10, 2026, for the implementation of its 

Fourth Round Affordable Obligation, and thus by or before March 15, 2026; 

 AND THE COURT, having previously and here again determined that the Municipality’s 

Fourth Round HEFSP is fair and reasonable to the region’s low- and moderate-income households 

according to the principles set forth in Morris County Fair Housing Council v. Boonton Twp., 197 

N.J. Super. 359 (Law Div. 1984), aff’d o.b. 209 N.J. Super. 108 (App. Div. 1986) and East/West 

 
1   Per prior “Decision and Order Fixing Municipal Obligations for ‘Present Need’ and ‘Prospective Need’ 
for the Fourth Round Housing Cycle” of this Court entered on May 1, 2025 (see Trans. ID: 
LCV20251276867). 
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Venture v. Borough of Fort Lee, 286 N.J. Super. 311 (App. Div. 1996) and, therefore, approved 

by the Court; 

 AND THE COURT, having been satisfied and further determined that the Municipality 

has timely adopted implementing ordinances and resolutions to ensure implementation of its 

approved Fourth Round HEFSP, incorporating therein any changes from the Program and this 

Court’s prior Order(s), and for the satisfaction of its Fourth Round Affordable Obligation, as 

provided for and in accordance with N.J.S.A. 52:27D-304.1f (2)(c) of the FHA and Section III.A 

of Directive #14-24 (as amended), and which Plan contained the elements set forth in the 

“Addendum” attached to Directive #14-24 (as amended), having thereby qualified for immunity, 

and for good cause having otherwise been shown: 

 IT IS on this __th day of ______________ 2026, ADJUDGED AND ORDERED, as 

follows: 

1. That  Exhibit P-1 (the Fourth Round HEFSP), Exhibit P-2 (Special Adjudicator’s  

Report), and Exhibit P-3 (adopted Implementing Ordinance(s), are hereby admitted into evidence 

and entered into the record. 

2. That the Municipality has provided adequate notice of its proposed Implementing 

Ordinance(s) for implementation of its approved Fourth Round HEFSP to the public and all 

interested parties and in strict accordance with the Court’s prior Approval Order. 

3. That the Municipality’s approved Fourth Round HEFSP and constituent 

compliance mechanisms contained therein, and the Implementing Ordinance(s), are hereby 

determined to be fair and reasonable to the interests of the region’s low- and moderate-income 

households and to represent a realistic opportunity for the provision of affordable housing in 

accordance with the Mt. Laurel doctrine, and specifically in accordance with the principles set 

29th April

                                                                                                                                                                                               PAS-L-000396-25   04/29/2026   Pg 3 of 106   Trans ID: LCV20261157891 



Page | 4 
 

forth in Morris County Fair Housing Council v. Boonton Twp., 197 N.J. Super. 359 (Law Div. 

1984), aff’d o.b. 209 N.J. Super. 108 (App. Div. 1986) and East/West Venture v. Borough of Fort 

Lee, 286 N.J. Super. 311 (App. Div. 1996). 

4. That the Municipality and those parties implicated or otherwise involved and 

referenced therein are directed and ordered to proceed, forthwith, to implement the approved 

Fourth Round HEFSP and approved compliance mechanisms contained therein and in accordance 

with its terms. 

5. That the Municipality’s immunity from builder’s remedy and/or exclusionary 

zoning litigation, be, and is hereby continued and shall remain in full force and effect for the Fourth 

Round period of July 1, 2025 to June 30, 2035, subject, however, to revocation or other Order of 

the Court that does or may hereafter issue, on notice of motion to the Municipality and all interested 

parties and good cause shown, at any time during the pendency of the Fourth Round Housing 

cycle.. 

6. That the oral opinion of this Court, issued on this date, __________ ___, 2026, 

[together with the Report of the Special Adjudicator and the recommendations contained therein 

(which are adopted in full by the Court), are] is hereby incorporated by reference as if set forth at 

length herein; and 

7. That the Court shall retain jurisdiction for the purpose of enforcing the terms 

and conditions of this Certification of Compliance and Repose and the Municipality’s 

adopted Fourth Round HEFSP.  

 IT IS FURTHER ORDERED, that a copy of this Order shall be deemed served on the 

Petitioner, Petitioner’s counsel, and counsel for all Challengers upon its posting by the Court to 

the eCourts case jacket for this matter pursuant to R. 1:5-1(a) and R. 1:32-2A. 

6.
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      SO ORDERED: 
       
 
 
      HON. DARREN J. DEL SARDO, P.J.Cv. 
      Designated Mt. Laurel Judge – Passaic Vicinage 

(X) By the Court. 

On this date, pursuant to R. 1:6-2, the 
Court’s Statement of Reasons has been set 
forth on the record. 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

/s/ Darren J. Del Sardo  
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PREPARED BY THE AFFORDABLE HOUSING PROGRAM: 

              

      Superior Court of New Jersey 

Law Division, Civil Part 

 

In the Matter of the Application of 

The Borough of Totowa, County of   

Passaic 

Docket No. PAS-L-396-25 

 

                                                               Program Settlement Recommendation - 

                           Housing Element and Fair Share Plan  

              
 

THIS MATTER, having come before the Affordable Housing Dispute 

Resolution Program (Program), pursuant to the Complaint for Declaratory Judgment 

filed in this matter on December 18, 2025 (DJ Complaint) by the Petitioner, 

the Borough of Totowa (Borough), pursuant to the New Jersey Fair Housing Act, 

N.J.S.A. 52:27D-301, et. seq. (FHA), and in accordance with Administrative 

Directive #14-24 and its Addenda, seeking a certification of compliance with the 

FHA; 

AND IT APPEARS that on May 1, 2025, the Hon. Darren J. Del Sardo, 

P.J.Cv. entered an Order as follows: 

(a) Establishing the Borough’s Fourth Round “present need” at 

211 units ; 

(b) Establishing the Borough’s Fourth Round “prospective need” at 390 

units; 
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(c) Directing the Borough to prepare and adopt a Housing Element and 

Fair Share Plan on or before June 30, 2025; and 

(d) Granting the Borough immunity from exclusionary zoning 

litigation; and 

AND IT APPEARS that the Borough timely adopted and filed the Borough’s 

Proposed Fourth Round Housing Element and Fair Share Plan (HEFSP); 

AND IT APPEARS that a challenge to the Borough’s Fourth Round Housing 

Element and Fair Share Plan was timely filed by interested party: Fair Share Housing 

Center; 

AND the Program having appointed Special Adjudicator Christine A. 

Nazzaro-Cofone; 

AND the Program Member having conducted a settlement conference on  

October 9th, 2025, November 19th, 2025, and December 18, 2025 at which time all 

parties reached a settlement.  The settlement terms include, but are not limited to the 

following: 

(a) The Borough’s Present Need (Rehabilitation) Obligation is  

211 Units;    

(b) The Borough’s Prospective Need Obligation (2025-2035) is 390 units;  

(c) The Borough’s First and Second Rounds Obligation is 215 units;  

(d) The Borough’s Third Round Obligation (1999-2025) is 454 units ; 
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(e) The Borough’s Realistic Development Potential (RDP) is 25. 

The Borough shall satisfy its Fourth Round RDP as follows:  

 

(f) The Borough’s Unmet Need is 365.   The Borough shall satisfy its Fourth 

Round Unmet Need as follows: 

 

NAME TYPE UNITS BONUS TENURES STATUS 

78 Highview Avenue Low/Moderate Housing 1 1 
For Sale- 
Veterans 

Program to be 
administered 
by NJSOS 
Veterans 

Stakeholders 
Group. 

63 Rosengren Avenue Low/Moderate Housing 1 1 
For Sale- 
Veterans 

Program to be 
administered 
by NJSOS 
Veterans 

Stakeholders 
Group. 

55 Mitchell Avenue Low/Moderate Housing 1 1 
For Sale- 
Veterans 

Program to be 
administered 
by NJSOS 
Veterans 

Stakeholders 
Group. 

Three Crowns Inclusionary 20 0 Family Rental 
Final Site Plan 

approval 
granted 

NAME TYPE UNITS TENURES STATUS 

Hotel Redevelopment 
(Block 177 Lot 2.01) 

100% affordable 70 TBD 
ANR Study to 
be authorized. 

Christian Health 
(formally St. Joseph 

Home for the Elderly) 
Age-restricted, affordable 28 Rental 

Final Site Plan 
approval 
granted. 

Methodist Church 
(Block 106, Lots 18, 2, 

2.01 and 17) 
Family For Sale/Rental 6 TBD 

Proposed 
Overland 

Zoning to be 
adopted. 
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AND the parties have executed a written Mediation Agreement memorializing 

the settlement terms and filed it with the court (attached at Exhibit A);   

AND the Borough having represented it intends to adopt an Amended HEFSP 

in accordance with the terms of the settlement; 

AND the Special Adjudicator having issued a written report concluding that 

the amended HEFSP and settlement terms comply with the FHA and Mount Laurel 

doctrine (attached hereto as Exhibit B); 

AND the Program Member having determined that the terms of the settlement 

are fair, reasonable and adequately protects the interests of low and moderate-

income residents of the Borough;  

AND the Program Member having determined that the terms of the settlement 

are constitutionally compliant and provide a fair and reasonable opportunity for the 

Borough to meet its obligations under the FHA and Mount Laurel doctrine; 

AND for all those reasons, as well as those set forth in the Statement of 

Reasons (attached hereto as Exhibit C), the Program Member hereby recommends 

an ORDER directing that: 

(a) The settlement terms as set forth above are approved; and 

(b) In accordance with N.J.S.A. §52:27D-304.1(f)(2)(c), on or before March 

15, 2026, the Borough shall adopt and file its Amended HEFSP that 
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contains the terms of the settlement as well as the implementing ordinances 

and resolutions proposed within the Amended HEFSP; and  

(c) Thereafter, the Court shall schedule A HEFSP Confirmation Hearing (or, 

if and as may later be determined necessary by the Mt Laurel judge, a 

Fairness and Compliance Hearing) to consider approval of the Borough’s 

Amended HEFSP and the issuance of a Certification of Compliance and 

Repose; and 

(d) Grant the Borough continued immunity from exclusionary zoning 

litigation for the duration of the compliance process conditioned upon the 

Borough’s compliance with its order and good faith implementation of the 

Amended HEFSP and good faith participation in the compliance process.  

 

Respectfully Submitted by the Program:  

By: 

/s/_____Stephan C. Hansbury______________ 

Hon. Stephan C. Hansbury, J.S.C. (Ret.) 

 

Dated: January 26, 2026 
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Via eCourts and Electronic Mail 

Hon. Stephan Hansbury, J.S.C. 

Affordable Housing Dispute Resolution Program 

Richard J. Hughes Justice Complex 

P.O. Box 037 

Trenton, New Jersey 08625 

Re: In the Matter of the Application of the Borough of Totowa, County of Passaic 

Docket No. PAS-L-396-25 

Your Honor: 

I submit this correspondence in my capacity as Special Adjudicator for purposes of advising the 

Court with respect to the Mediation Agreement executed between the Borough of Totowa 

(“Borough”) and Fair Share Housing Center (“FSHC”) under the Affordable Housing Dispute 

Resolution Program. 

I have reviewed the fully executed Mediation Agreement dated December 2025, including its 

factual recitals, the establishment of the Borough’s Fourth Round affordable housing obligations, 

the mechanisms proposed to address those obligations, and the procedural, implementation, and 

monitoring provisions governing compliance. Based upon that review, it is my professional 

opinion that the Agreement represents a reasoned, comprehensive, and enforceable resolution of 

the issues raised in the challenge to the Borough’s Housing Element and Fair Share Plan, and is 

appropriate for judicial approval, subject to satisfaction of the stated conditions of compliance 

certification. 

The Agreement reflects that the Borough properly petitioned for participation in the Program and 

that the Court previously established the Borough’s Fourth Round obligations as a Present Need 

of two hundred eleven (211) units and a Prospective Need of three hundred ninety (390) units, 

with no appeal taken from that determination. The record further reflects the Borough’s timely 

adoption and filing of its Housing Element and Fair Share Plan, followed by a statutory challenge 

and subsequent mediation culminating in the Agreement now before the Court. 

Substantively, the Agreement provides a detailed and structured framework for compliance, 

including: 
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● Identification and treatment of the Borough’s Present Need rehabilitation obligation, to 

be addressed through an established home improvement program funded through the 

municipal affordable housing trust fund. 

● Comprehensive accounting of the Borough’s Prior Round and Third Round obligations, 

including the use of previously approved mechanisms, replacement of credits rendered 

unavailable by changed circumstances, and documentation of remaining unmet need. 

● Establishment of the Borough’s Fourth Round compliance strategy, including the 

Realistic Development Potential, identification of RDP sites, and ordinance-based and 

redevelopment mechanisms to address the balance of the Fourth Round obligation. 

● Clear delineation of unit type, tenure, income distribution, family housing, rental housing, 

age-restricted housing caps, and very-low-income requirements consistent with the Fair 

Housing Act and the Uniform Housing Affordability Controls. 

The Agreement further includes procedural safeguards and implementation measures that support 

enforceability and transparency, including: 

● Submission of the Agreement to the Program for review and referral to the Court for 

compliance certification. 

● Firm deadlines for adoption of implementing ordinances, resolutions, and administrative 

documents, together with interim draft review provisions. 

● Ongoing monitoring, reporting, and trust fund disclosure requirements through State-

designated systems. 

●  A midpoint realistic opportunity review process consistent with controlling statutory and 

case law. 

In my professional judgment, the Agreement is internally consistent, sufficiently specific, and 

aligned with the Fair Housing Act, applicable regulations, and governing precedent. If 

implemented in accordance with its terms, it provides a viable and legally sound pathway for the 

Borough of Totowa to achieve and maintain Fourth Round compliance certification. 

Accordingly, I respectfully recommend that the Court approve the Mediation Agreement, 

conditioned upon satisfaction of its stated conditions and implementation requirements, and permit 

the matter to proceed through the Program’s certification process. 

Respectfully submitted, 

 

Christine A. Nazzaro-Cofone, AICP, PP 

Special Adjudicator 
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PREPARED BY THE AFFORDABLE HOUSING PROGRAM: 

              

      Superior Court of New Jersey 

Law Division, Civil Part 

 

 

In the Matter of the Borough of    Docket No. PAS-L-396-25 

 Totowa      

STATEMENT OF REASONS 

                           

              
 

 

Statement of Reasons 

 

New Jersey’s Fair Housing Act (FHA) was amended, in part, due to a 

recognition of the need to “establish definitive deadlines for municipal action and 

any challenges to those actions” to ensure timely municipal compliance with their 

constitutional and statutory housing obligations. See N.J.S.A. §52:27D-302 (m).   

The FHA set forth a streamlined procedure whereby municipalities can secure 

a compliance certification.   That process states that after adoption and filing of a 

municipality’s housing element and fair share plan (HEFSP), an interested party may 

file a response, or challenge, alleging with specificity that the municipality’s HEFSP 

is not in compliance with the FHA or the Mount Laurel doctrine. N.J.S.A. §52:27D-

304.1(f)(2)(b).    

The FHA declared that the State’s “preference for the resolution of existing 

and future disputes involving exclusionary zoning is the mediation and review 

process set forth in this act and not litigation, and that it is the intention of this act to 
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provide various alternatives to the use of the builder's remedy as a method of 

achieving fair share housing.” N.J.S.A. §52:27D-303.   To that end, the FHA directed 

the Program to facilitate settlement between a municipality and any interested parties 

that filed a challenge to the municipality’s HEFSP and give the municipality until 

December 31, 2025, to commit to revise its HEFSP or provide an explanation for 

why it will not make all or some of the requested changes.   N.J.S.A. §52:27D-

304.1(f)(2)(b).   If a settlement cannot be reached, to resolve a challenge, the 

Program is to apply an objective assessment standard to determine whether the 

municipality’s HEFSP complies with the FHA and Mount Laurel doctrine. Ibid.  

Upon resolution of a challenge, the Program shall issue a compliance certification 

conditioned upon the municipality’s “commitment, as necessary, to revise its fair 

share plan and housing element in accordance with the resolution of the challenge.”  

Ibid. The Program may also terminate immunity if it finds that the municipality is 

not in constitutional compliance at any point in the process. Ibid.   

Despite the Legislature’s preference for settlement, it is still incumbent upon 

the Program to determine whether the municipality’s proposed amended HEFSP 

enables the municipality to satisfy its fair share obligation and is compliant with the 

FHA and the Mount Laurel doctrine. See N.J.S.A. §52:27D-304.1(f)(2)(b). The 

Program is mindful of the fact that the municipality is permitted to use a variety of 

means and techniques to provide for its fair share of affordable housing as set forth 

                                                                                                                                                                                               PAS-L-000396-25   01/26/2026   Pg 19 of 20   Trans ID: LCV2026195152                                                                                                                                                                                                PAS-L-000396-25   04/29/2026   Pg 83 of 106   Trans ID: LCV20261157891 



 

Page | 3 

 

in N.J.S.A. §52:27D-311 and that courts should employ flexibility in assessing a 

municipality’s HEFSP for compliance with the FHA and Mount Laurel doctrine. In 

re Adoption of N.J.A.C. 5:96 & 5:97, 221 N.J. 1, 29-33 (2015). 

Having reviewed all the submissions of the parties (including the original 

HEFSP and the proposed Amended HEFSP), the written recommendation of the 

Special Adjudicator and having presided over the settlement conferences, this 

Program member is satisfied that the Borough’s proposed Amended HEFSP 

provides a realistic opportunity for the construction of its fair share of low and 

moderate income housing and thus is compliant with the FHA and in accordance 

with S. Burlington Cnty. NAACP v. Mount Laurel, 92 N.J. 158, 220-22 (1983).  This 

Program member is also satisfied that the terms of the settlement between the 

Borough and interested party Fair Share Housing Center are fair, reasonable and 

adequately protect the interests of low and moderate-income residents of the 

municipality. Matter of Twp. Of Bordentown, 471 N.J. Super. 196, 218 (App. Div. 

2022). 

Respectfully Submitted by the Program:  

By: 

/s/_____Stephan C. Hansbury______________ 

Hon. Stephan C. Hansbury, J.S.C. (Ret.) 

 

Dated: January 26, 2026 
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EXHIBIT P-3 
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